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Every librarian encounters legal issues, sometimes every day of the week.
This book is designed to alert librarians about potential legal trouble. It is
a troubleshooter, not always a problem solver. Its purpose is to set off
some alarm bells so you, the librarian, can stay away from trouble with
the law. 

You may be wondering who we are. Mary Minow is a librarian who
went to law school, and Tom Lipinski is a lawyer who went to library
school. Mary is a library law consultant. She has worked primarily in
public libraries, but has experience with academic and special libraries,
and with the information industry. Tom has worked as an attorney in
private practice as well as in nonprofit legal sectors. His library experience
is in academic law and urban public libraries. He is a tenure-track faculty
member but continues to consult with libraries and schools on various
legal and ethical issues.

This book is intended for librarians and their attorneys and will be
particularly useful in addressing questions involving the public setting. It
focuses on real questions and concerns that we have encountered over the
years. Accordingly, we address many cyberlaw issues relevant to librari-
ans, such as web page design and its accompanying linking, trademark,
and defamation issues; patron privacy in Internet use; and the use of the
Internet by Friends groups. We offer a grounding in federal copyright law
and the tapestry of library privacy laws that are enacted at the state level.
We look at issues of direct interest to librarians as professionals, such as
liability for dispensing wrong information, writing inaccurate book
reviews, and liability for latchkey children. We have included some general
workplace issues involving employment law, and particularly the increas-
ingly litigious areas of letters of reference, office romances, public employ-
ees’ free speech rights, and harassment issues. We conclude with a key
issue for library supporters—what are the legal limits on lobbying by
Friends of the Library and others? 
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The information in this book does not constitute legal advice, but
serves as a starting point that librarians and library lawyers may use in
researching the law to apply to a particular situation. Different jurisdic-
tions will have different laws, and may even apply the same laws differ-
ently. If legal advice or expert assistance is required, the services of a com-
petent legal professional should be sought. 

The law is becoming increasingly important to the library world.
Rapid technological change has brought to the library new issues unheard
of only a short time ago. The Internet, videorecorders, fax machines, and
communications satellites have opened libraries to the world. Often the
law lags behind, and we aim to help librarians as they race to keep up.

MARY MINOW

TOMAS A. LIPINSKI
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General Framework on Library 
Liability and Immunity

Government-operated libraries, though subject to a wide range of law-
suits, have some weapons in their arsenal unavailable to privately funded
libraries. Governmental immunity doctrines are the first line of defense in
many lawsuits. This section provides a general overview of governmental
immunities. It also illustrates several library scenarios that test other statu-
tory immunities.

Rationale for Governmental Immunity

It may surprise librarians to learn that there is a strong basis of sovereign
immunity, dating back to the common law, that still undergirds the tapes-
try of laws in place today. If there is not a law on the books that specifically
gives a party permission to sue the government for a particular claim, the
government enjoys immunity.

One commentator, Ann Judith Gellis, states that certain immunities
maximize a government’s ability to allocate resources in furtherance of its
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political agenda, thus preventing courts from second-guessing the costs
and benefits of government decisions.1 Put simply, when the government
has to pay money damages, it is diverting funds from public services.
Typically, the immunity only covers government when performing gov-
ernment functions, such as operating schools and libraries, and does not
cover government when it performs proprietary functions, such as operat-
ing a municipal garage.

Why Libraries Get Sued, 
Despite Sovereign Immunity 

First, anyone with the money for a filing fee can file suit in court. It takes
a judge to dismiss a case, even one in which the library has immunity.
Second, and more important, both the federal government and state gov-
ernments have passed statutes that limit their common law immunity to
allow the public to file suit. 

“Tort Claims Acts” Limit 
Governmental Immunity

The Federal Tort Claims Act provides a significant waiver of the “sove-
reign immunity” of the government of the United States. It allows the
United States to be sued and held liable for the negligent or wrongful acts
and omissions of its employees while acting within the scope of their
employment. Examples of allowable claims include property damage, per-
sonal injury, and death. The extent of government liability is about the
same as that of a private person (subject to certain statutory exceptions)
and is determined by the law of the place where the act or omission
occurred.2

Similarly, state tort claims acts vary and may cover claims against
“local public entities,” the “state,” and “public employees.” Different
states may include counties, cities, districts, public authorities, public
agencies, and all political subdivisions in their acts. Public employees may
be defined as any combination of officers, judicial officers, employees, and
servants, whether or not compensated. Claims that are permitted may
include premises liability, destruction of personal property, injuries, and
the like. The laws often make a distinction between ministerial acts (those
that obey instructions or laws) and discretionary acts (those that involve
discretion, judgment, or skill), allowing liability only for the former. 

NOTES ON IMMUNITIES 3



Often there will be a limited time frame for parties to file suit, and a
cap on money damages. To find out what a particular state’s parameters for
immunity (including immunity for employees) are, a good starting point is
to look at the state’s statutes or codes, and search for “tort claims act.”

Immunity for Discretionary Functions 

Both the Federal Tort Claims Act and the state tort claims acts allow for
a great deal of governmental immunity, particularly under the “discre-
tionary functions” exception. The federal act bars a claim “based upon
the exercise or performance or the failure to exercise or perform a discre-
tionary function or duty on the part of a federal agency or an employee of
the Government, whether or not the discretion involved be abused.”3

States vary in the expansiveness of their immunity doctrines. Florida law,
for example, has a narrow definition of the “discretionary functions” that
bestow immunity. The Florida Supreme Court articulated a four-part test
to identify discretionary functions of a local government: 

(1) Does the challenged act, omission, or decision necessarily involve a

basic governmental policy, program, or objective? (2) Is the questioned

act, omission, or decision essential to the realization or accomplishment

of that policy, program, or objective as opposed to one which would not

change the course or direction of the policy, program, or objective? (3)

Does the act, omission, or decision require the exercise of basic policy

evaluation, judgment, and expertise on the part of the governmental

agency involved? (4) Does the governmental agency involved possess the

requisite constitutional, statutory, or lawful authority and duty to do or

make the challenged act, omission, or decision?4

In Florida, if all four of the above can be answered affirmatively, then the
activity is deemed to be discretionary, and immunity applies. Note that
exceptions may be written into a state statute, such as no waiver for public
buildings.5

Examples of nondiscretionary duties in Florida, as determined by the
courts, include a roadside stop and arrest of an individual driving with an
expired inspection sticker, the negligent maintenance by city employees of
a storm sewer system, the failure of a state caseworker to detect and
prevent child abuse, the negligent maintenance of county swimming pools
and failure to warn or correct known dangerous conditions, and the failure
to protect a prison inmate from other inmates known to be dangerous.
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In the Mainstream Loudoun case, citizens suing library trustees
claimed that the trustees were exercising discretionary functions when
they installed filters on library computers. The court, however, determined
that the decision to adopt the filter policy was “legislative in nature,” and
thus the library board members were entitled to immunity.6

No Immunity for Civil Rights Violations

Although sovereign immunity is still wide-ranging, it does not apply to
actions for federal civil rights violations.7 For example, federal constitu-
tional claims for free speech violations or racial discrimination are not
given immunity under the Federal Tort Claims Act. The act also excludes
workers’ compensation and other claims. A party can recover under 42
U.S.C. §1983 if it can show that it was deprived of rights guaranteed by
the Constitution or laws of the United States by a person acting under the
color of state law.8 Section 1983 authorizes liability to every person, who
under color of any statute, ordinance, regulation, custom or usage, sub-
jects or causes to be subjected, any person to be deprived of any rights,
privileges, or immunities secured by the Constitution and laws. This would
include suits for violation of First Amendment rights such as free speech
and its corollary, the right to receive information.

No Immunity When Suit Seeks Injunction

Furthermore, there is generally no immunity when a party files suit for an
injunction (e.g., requires a change in a policy), rather than monetary
damages. This is significant in the library setting, when patrons are dis-
pleased with policies, such as Internet access; their lawsuits may not be
barred by state immunity.

Employee Liability v. Governmental Liability

The immunity provisions for government and for government employees
are not identical, and vary with the state statutes. There will be different
provisions in the statutes that apply to employees, generally within the
same tort claims acts, separate from those that apply to the government.
Different types of employees may be treated differently, e.g., public offi-
cials (such as those elected or appointed to make laws) may be shielded to
a greater extent than regular employees. 

ABSOLUTE V. QUALIFIED IMMUNITY

Absolute immunity is a complete exemption from civil liability, usually
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afforded to public officials who perform legislative or judicial functions.
Qualified immunity shields public officials and other public employees
who are performing discretionary functions for acts that do not “violate
clearly established statutory or constitutional principles of which a rea-
sonable person would have known.”9 It can shield public employees from
monetary suits, but not from requests for injunctive relief (court-ordered
action, such as striking down part of a patron behavior policy).

A party going for the deep pocket will pursue the government itself,
and try to establish “vicarious liability,” that is, liability of the government
due to the acts of its employees. In California, for example, the most
common source of liability in its tort claims act is injuries caused by the
acts or omissions of public employees. Under California law, to establish
“vicarious liability” a plaintiff must demonstrate each of the following
three conditions:

(1) the individual causing the injury is an employee;
(2) the employee’s conduct is within the scope of his or her employ-

ment; and
(3) the employee’s act or omission gives rise to a cause of action

against that employee.10

In some cases, a party will be particularly interested in suing an
employee because a library’s immunities may be more expansive than the
employees’ immunity. For example, in California, the fraud immunity for
public entities is broader than fraud immunity for public employees.
There, the fraud immunity for employees excludes actual fraud, corrup-
tion, and actual malice, whereas the fraud immunity for public entities
covers all injuries caused by both negligent and intentional misrepresenta-
tions of an employee.

If a party is successful in filing suit (i.e., it is not dismissed due to
immunity), the library and the employees may still use any defense that
would be available to a private person. For example, if a patron slips and
falls, but is partly responsible for the accident—i.e., if the patron is partly
at fault—some states will reduce the library’s liability. 

Other Statutory Immunity

Federal and state laws offer specific immunity to specified governmental
parties under certain circumstances. Here are two examples especially rele-
vant to libraries. 
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Volunteer Protection Act

Federal law offers volunteers some limited protection from liability. The
Volunteer Protection Act applies to suits for damages in federal courts.11

States often have similar statutes, such as the Texas Charitable Immunity
and Liability Act: “a volunteer of a charitable organization is immune
from civil liability for any act or omission resulting in death, damage, or
injury if the volunteer was acting in good faith, and in the course and
scope of his duties or functions within the organization.” Under such acts,
there are exceptions, such as the Texas act’s exceptions for death, damage,
or injuries arising from the operation or use of motor-driven equipment.12

Communications Decency Act:
Immunity for Providing Internet Access 

The high-profile Communications Decency Act, 47 U.S.C. §230, was only
partly struck down by the Supreme Court. Its remaining provisions have
played a central role in recent library Internet cases. In a nutshell, a
California appellate court found the law offered immunity to a library for
offensive content distributed through its computers. A federal district
court found the law did not offer immunity to a library that filtered its
computers and was sued for violating the First Amendment. 

Section 230 does not apply to violations of intellectual property rights
such as trademark or copyright infringement.13

CASE STUDY

LOUDOUN COUNTY LIBRARY BOARD 
HELD NOT IMMUNE

Absolute Immunity Argument Failed

Individual library board members were sued along with the
library board as an entity in the landmark Mainstream Loudoun
v. Loudoun County Library case. In that case, citizens sued the
library for abridging the First Amendment when the library
installed filters on every public computer terminal. The board
members argued before the court that they enjoyed absolute im-
munity, a complete exemption from civil liability, generally given
to government officials while performing legislative or judicial
functions.14
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The Loudoun court agreed that the board’s role was legislative in
nature, citing the Virginia state law that gives the board authority
to govern the library.15 However, the court found the board was
also charged with “management and control of [the] free public
library system.”16 In this capacity, the board members were not
entitled to legislative immunity.

Qualified Immunity Argument Failed

Qualified immunity shields public officials from civil damages
(money) liability, but it does not apply to injunctive relief (such as
removing blocking software from library computers), nor does it
prevent an award of attorneys’ fees. In the Loudoun case, the
library board was not given qualified immunity.17

Other Statutory Immunity Argument Failed: 
Library Not Immune 

The Loudoun library board claimed immunity under the Commu-
nications Decency Act:

(2) CIVIL LIABILITY—No provider or user of an interactive com-
puter service shall be held liable on account of—

(A) any action voluntarily taken in good faith to restrict access
to or availability of material that the provider or user con-
siders to be obscene, lewd, lascivious, filthy, excessively
violent, harassing, or otherwise objectionable, whether or
not such material is constitutionally protected; or

(B) any action taken to enable or make available to information
content providers or others the technical means to restrict
access to material described in paragraph (1).

47 U.S.C. §230(c)(2)

The Loudoun court found that section 230 provided immunity
from actions for monetary damages, but it did not immunize the
library or the board from an action for injunctive relief (i.e., an
order to remove blocking software from its computers). The court
said that immunity did not extend to the First Amendment claim
because “§230 was enacted to minimize state regulation of
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Internet speech . . . §230 was not enacted to insulate government
regulation of Internet speech from judicial review.”18

Library Board Individual Members and 
Library Director Dismissed—Redundant Defendants

Finally, the library board argued that the suit against the individ-
ual board members was redundant because the library board itself
was already a party. The Supreme Court has recognized that “offi-
cial capacity suits generally represent only another way of plead-
ing an action against an entity of which an officer is an agent.”19

The Loudoun court determined that a suit against the library
board itself, if successful, would provide the plaintiffs with full
relief against enforcement of the policy. The individual board
members were dropped from the suit. Similarly, the suit against
the director of the library was dropped, as the court determined
he served solely as a “surrogate for the Board,” and a judgment
against him would not result in a change in library policy.20

CASE STUDY

LIVERMORE LIBRARY HELD IMMUNE

Library Immunity for Third-Party 
Content on the Internet

On the other hand, the law immunizes libraries from suits that
would make them liable for information originating with a third-
party user of the service.

TREATMENT OF PUBLISHER OR SPEAKER—No provider or user of an
interactive computer service shall be treated as the publisher or
speaker of any information provided by another information
content provider. 

47 U.S.C. §230(c)(1)

In Kathleen R. v. City of Livermore, a mother filed several state
claims against the library for the harm her son had undergone
when he downloaded pornographic images from a library com-
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puter. The court granted immunity to the library, finding that
section 230 prohibited “hold[ing] interactive computer services
liable for their failure to edit, withhold or restrict access to offen-
sive material disseminated through their medium.”21 The library
was not “responsible, in whole or in part, for the creation or
development” of any of the harmful matter accessible through its
computers.22 The federal statutory immunity precluded the state
claims presented by the mother, of premises liability, waste of
public funds, and public nuisance.

Emerging States’ Rights Doctrine 
and Libraries

The U.S. Constitution, as originally written, described a federal govern-
ment with limited powers. The rest were reserved to the states. Over time,
the federal government increasingly passed legislation, including civil
rights legislation, that applied to the states. Often it did this by using the
Commerce Clause of the Constitution, i.e., the federal power to regulate
commerce between the states. Recent Supreme Court decisions show a
definite trend away from increasing federal power. The Court is giving
new teeth to the Tenth and Eleventh Amendments, potentially affecting
library liability regarding federal laws.

Tenth Amendment

The Tenth Amendment states that the powers not delegated to the federal
government are reserved to the states or to the people.23 Although it is too
early to predict the ultimate effect of this emerging interpretation of the
Tenth Amendment on libraries, it is possible that libraries in state govern-
ment may have new defenses to some of the federal laws affecting them,
such as the Americans with Disabilities Act and the Age Discrimination in
Employment Act. 

Eleventh Amendment

The Eleventh Amendment is difficult to interpret, as court decisions are
inconsistent. It states that federal courts are not extended to lawsuits by
citizens against the states.24 Put simply, state governments have immunity
from some types of suits in federal courts. In 1999, in separate cases, the
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Supreme Court held that the Eleventh Amendment shielded states from
some federal lawsuits concerning infringement of patent and trademark
interests.25 It is not yet known whether states will enjoy some immunity
from copyright lawsuits, but it is an area to watch.26

Notes
1. Ann Judith Gellis, Legislative Reforms of Governmental Tort Liability: Over-

reacting to Minimal Evidence, 21 RUTGERS LAW JOURNAL 375 (1990).

2. 28 U.S.C. §1346(b), §1402(b), §2401(b), and §§2671–2680 (2000).

3. 28 U.S.C. §2680(a) (2000).

4. Commercial Carrier Corp. v. Indian River County, 371 So. 2d 1010, 1018 (1979). 

5. Howlett v. Rose, 496 U.S. 356, 362–363 (1990), citing Florida cases that inter-
preted FLA. STAT. §768.28 (1989) that waives sovereign immunity for the state and
its subdivisions, including municipalities.

6. Mainstream Loudoun v. Loudoun County Library, 2 F. Supp. 2d 783, 789 (E.D.
Va. 1998).

7. 42 U.S.C. §1983 (2000).

8. Parratt v. Taylor, 451 U.S. 527, 535 (1981), overruled on other grounds, Daniels
v. Williams, 474 U.S. 327 (1986).

9. Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982), cited in Mainstream Loudoun, 2
F. Supp. 2d at 790. 

10. CAL. GOV’T CODE §815.2 (2000).

11. 42 U.S.C. §14501 et seq. (1999).

12. TEX. CIV. PRAC. & REM. CODE ANN. §84.004(b) (2000).

13. Gucci America v. Hall & Associates, 2001 WL 253255 (S.D.N.Y. March 14,
2001). 

14. See Bogan v. Scott-Harris, 523 U.S. 44 (1998) (local legislators enjoy absolute
immunity even from civil liability under §1983f—or their legislative activities, as
has long been the case with federal and state legislators), cited in Mainstream
Loudoun, 2 F. Supp. 2d at 788.

15. VA. CODE ANN. §42.1-35, cited in Mainstream Loudoun, 2 F. Supp. 2d at 789. 

16. Mainstream Loudoun, 2 F. Supp. 2d at 789.

17. Mainstream Loudoun, 2 F. Supp. 2d at 790. 

18. Mainstream Loudoun, 2 F. Supp. 2d at 790.

19. Monell v. Department of Soc. Servs., 436 U.S. 658, 690 n.55 (1978), cited in
Mainstream Loudoun, 2 F. Supp. 2d at 790.

20. Mainstream Loudoun, 2 F. Supp. 2d at 791.

21. Zeran v. America Online, Inc., 129 F.3d 327, 330 (4th Cir. 1997), cited in Kathleen
R. v. City of Livermore, 87 Cal. App. 4th 684, 692 (2001).

22. 47 U.S.C. §230(f)(3), cited in Kathleen R., 87 Cal. App. 4th at 692.

NOTES ON IMMUNITIES 11



23. U.S. CONST. amend. X.

24. U.S. CONST. amend. XI.

25. Florida Prepaid Postsecondary Education Expense Board v. College Savings Bank,
527 U.S. 627 (1999) (dismissing patent claim); College Savings Bank v. Florida
Prepaid Postsecondary Education Expense Board, 527 U.S. 666 (1999) (dismiss-
ing trademark and unfair trade practices claims). 

26. Kenneth D. Crews, Are State Universities Immune from Copyright Liability? The
Constitution May Say Yes!, at http://www.iupui.edu/~copyinfo/immunity.html
(visited July 1, 2001).

12 NOTES ON IMMUNITIES



Determining If a Work Is Copyrighted

Q1 As a general rule, are library-created newsletters, bibliographies, web
pages, and the like protected by copyright? 

Q2 When is a library publication not copyrighted because it is a “work of
the United States Government”?

Q3 Does that mean that my library, which is not a federal library, can freely
copy a bibliography published by a federal library?

Q4 If a federal librarian creates a work outside the scope of his or her
employment, does the librarian hold a copyright to that work? 

Q5 Are works published by state and local libraries copyrighted?

Q6 Would a state or local librarian’s work be copyrightable? 

Q7 Are all types of works created in a library copyrightable? 

Copyright Holder Rights

Q8 What rights do copyright holders have?

Q9 When can libraries make copies of works? 

Copyright Holder’s Exclusive Rights

Reproduction

Derivative Works (Adaptations of Works)
13
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Distribution

Performance and Display
Location Clause
Action (Transmission or Communication) Clause

Performance of Sound Recordings by Digital Transmission

Exceptions for Libraries and Users

Library “Fair Use” of Copyrighted Materials: Section 107

Q10 What does “fair use” mean?

Q11 What are the four “fair use” factors?

Q12 What exactly do the four factors really mean? 

Purpose and Character of Use
Commercial Use
Transformative Use

Nature of the Work

Amount and Substantiality
Amount
Substantiality

Effect on the Market

Q13 Is it okay to use someone’s copyrighted work for a library publication if
it is comment or criticism? 

Q14 Is it “fair use” for a library to make a copy for a patron if it is for
research use only? 

Q15 Does the opposite hold true? If a use falls outside “criticism, comment,
news reporting, teaching (including multiple copies for classroom use),
scholarship, or research,” does it preclude a finding of fair use?

Q16 My supervisor gave me a sheet of Classroom Guidelines that tell me
exactly how much I can copy, down to the number of words I can copy
from a poem. Is this the legal limit? 

Q17 If a work is unpublished, may the library assume it is “fair use” to 
use it?

Library Examples

Q18 Is it okay to copy pictures to make a thumbnail-image index to a 
collection?

Q19 Can a library show the chocolate factory assembly-line scene from 
I Love Lucy in a training workshop?
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Q20 Can a library copy another library’s bibliographies or pathfinders?

Q21 Can a library copy text, graphics, etc., from other web pages? 

Q22 Is it fair use to copy an article for a library patron? 

Q23 Is it fair use when a library copies an electronic article that it has leased
from a vendor, even if the license restricts copying? 

Library Interlibrary Loan, Preservation, and 
Replacements Exceptions: Section 108

Q24 What is the “library exception” known as section 108?

Q25 Does section 108 apply to my library? 

Q26 What does section 108 mean when it says a notice of copyright or a
legend must appear on the copy? 

Q27 How does section 108 help libraries?

Q28 Does section 108 allow library staff to make personal copies?

Q29 Must library copying be done for nonprofit uses only? 

Q30 Do the new copyright provisions passed in 1998 as part of the DMCA
allow libraries to make digital copies?

Q31 When can a library make copies of unpublished works in its collection?

Q32 When can a library make copies to replace damaged copies of published
works?

Q33 How does a library know when a format is “obsolete”?

Q34 If a used copy is available in the secondhand book market, or if the only
available copy is priced at a premium, must the library purchase it rather
than copy a work that is damaged?

Q35 May a library make a backup copy of a published work in anticipation
of future damage?

Q36 Does this mean that if the titles in a library collection of videotapes are
in the obsolete Beta format, a library could transfer them to VHS instead
of buying new copies?

Q37 What if patrons demand a musical work on CD when the library only
has an audiocassette tape version that is no longer available unused at a
fair price, but an unused CD version is available at a fair price? Can the
library copy the music onto a CD?

Q38 If an audiocassette tape is damaged, deteriorating, lost, or stolen, and a
CD version of it is available, can the library make a copy with a CD
burner?
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Q39 When can a library make copies of an article or a small portion of a
work for interlibrary loan? 

Q40 When can a library make copies of an entire work or a substantial part
of it for interlibrary loan? 

Q41 Can the library make an extra copy for its files, in the expectation that
there will be more interlibrary loan requests?

Q42 Can the library make copies of articles for reserves, e-reserves, or vertical
files?

Q43 What does the law mean when it says “the library or archives has had no
notice that the copy or phonorecord would be used for any purpose
other than private study, scholarship, or research”?

Q44 What is the copyright warning notice that is required for display on
order forms and at the place orders are taken?

Q45 I notice that the interlibrary loan provision of the copyright law does not
seem to allow copies of entire works if a copy is available at a fair price.
Does it allow a library to make a copy if the only “fair price” copy is a
used copy?

Q46 What is the library’s legal responsibility with respect to self-service pho-
tocopiers, scanners, computer printers, dual cassette players, or other
reproducing equipment?

Q47 What is the difference between sections 108(d) and (e) and section 108(f)?  

Q48 Are library patrons immune from copyright suits if they use a library
photocopier?

Q49 A patron donated videotapes of news programs. May we add them to the
collection? 

Q50 Can I make a copy of a work, under section 108, even if I signed a
licensing agreement that says I cannot make copies for any purpose?

Q51 When can my library make copies for interlibrary loan? 

Q52 What are the CONTU Guidelines on Photocopying and Interlibrary
Arrangements? Are these known as “the Rule of 5”? 

Q53 Can my library make copies of articles for staff on a routing list?

Q54 I read that the term of copyright has been extended by twenty years. Is
there an exception for libraries?

Q55 Can my library make a copy of a videotape or CD for interlibrary loan?

Library Lending Exceptions and the First Sale 
Doctrine: Section 109

Q56 May my library lend software as well as books?
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Q57 If my library is part of a profit-making institution, may I still lend the
software?

Q58 Can a nonprofit library, such as a public high school’s media center, give
used software to a grade school?

Q59 Can a nonprofit library, such as a public high school’s media center, sell
the software in a used book sale?

Q60 If my library legitimately purchases an electronic item, such as a journal
article, may it lend or sell it under the first sale doctrine?

Performances and Displays: Section 110

Q61 Teachers show videos in their classrooms all the time, even videos that
they check out from our library. Can we show the same videos as part of
library programs?

Q62 We have educational programs in our meeting room. Is that “a similar
place devoted to instruction”?

Q63 If two or three students are in the library and wish to view a video, is
that permissible?

Q64 Can a library turn on the television or the radio for the public to enjoy?

Duration of Copyright: Sections 302–304

Patrons and Library Liability

Q65 If patrons are using my library’s computers to copy material illegally, can
my library be on the hook?

Q66 Our library does not get any financial benefit when patrons infringe. Can
we still be “vicariously liable”?

Q67 Patrons have used our photocopiers for many, many years. We even get
some direct financial revenue from this. Yet we’ve never been sued for
“liability” or contributing to copyright infringement.

Q68 Can a library be liable when its patrons use its equipment to infringe
copyright?

Q69 What if the library makes a copy at the request of a patron, as in interli-
brary loan, or in response to a faxed or e-mailed request?

Q70 If we make the copies, it is usually because we got the request by fax or
e-mail. Our patrons are not going to see this notice!

Q71 Should I put up the same notice next to my computers or computer
printers where patrons make copies?
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Q72 Will the notice protect me if patrons make copies of digital material that
the library leases from a vendor?

Q73 I don’t need to worry about library patrons making illegal copies off our
Internet-access computers, when everything on the Internet is free
anyway, right?

Q74 Is my library covered under the “online service provider” (OSP) provisions?

Q75 What protection does my library get under the OSP provisions?

Q76 How does a library “designate an agent” to receive notifications of
claimed infringements, as required for the last two categories, “informa-
tion residing on library computers” and “information location tools”?

Q77 If I designate an agent, am I “inviting” copyright owners to go after my
library?

Q78 If I get a legal claim that meets these requirements, what must I do?

Q79 I see that the Copyright Act has procedures for counter-notification by a
party who thinks that the “take down” was wrongly done. How does
this apply to my library?

Q80 Doesn’t it invade the privacy of our patrons if the library is checking to
see what copies they are making?

Q81 What happens if my library designates an agent and then decides not to
take down a link or follow through on the rest of the procedures?

Liability and Remedies: Sections 501–504

Liability

Remedies

Q82 If my library loses a copyright lawsuit, what are the legal consequences?

Actual Damages

Statutory Damages

Libraries and Actual Damages

Attorney’s Fees

Criminal Penalties

Appendix

When Works Pass into the Public Domain: 
Copyright Duration Rules

Notes
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This chapter is an introduction to a variety of copyright issues, but pre-
sents them in the context of the library. Basic issues of ownership and

liability are discussed. In addition, the concept of “fair use” (section 107)
and the “library exception” in section 108 of the Copyright Revision Act
of 1976 are discussed. Section 108 provides additional rights of repro-
duction and distribution to qualifying libraries. Every librarian should
have a working understanding of these two important sections of the
copyright law. In addition, section 109 (the “first sale doctrine”) and
section 110 (display and performance rights for specific user groups such
as educators) are discussed. Understanding these provisions is important
in applying the law to other areas such as the classroom, distance educa-
tion, and the debate over license versus copyright. The questions posed
and the answers provided will help the reader begin this process, though
of course nothing can substitute for actually reading and understanding
the provisions of each section. Finally, the new liability-limitation provi-
sions for online service providers are discussed, provisions that the Digital
Millennium Copyright Act of 1998 created. All of these topics need to be
addressed before advanced topics such as website design issues can be
understood. The law is under constant development, and most likely what
is printed here will be somewhat out of date by the time it is published;
however, the legal discussions in this chapter draw heavily upon the leg-
islative history and the developing interpretations given by the courts. It is
hoped that this approach will provide an overview of the various issues
involved and will offer a sound footing upon which new developments in
the law may be tracked, understood, and incorporated by readers into
their daily practice.

DETERMINING IF A WORK IS COPYRIGHTED

Q1 As a general rule, are library-created newsletters, bibliogra-
phies, web pages, and the like protected by copyright?

It depends. The first issue to consider is who actually created the work. A
library may copyright works that it creates, with some exceptions. If it is
a federal government library, then the work is not protected. This is
because section 105 of the copyright law states in simple terms that
“Copyright protection under this title is not available for any work of the
United States Government. . .”1
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Q2 When is a library publication not copyrighted because it is a
“work of the United States Government”? 

A library publication is a “work of the United States Government” when
it is prepared by an officer or employee of the United States government
as part of that person’s official duties.2

Q3 Does that mean that my library, which is not a federal
library, can freely copy a bibliography published by a federal
library?

In many cases this is true, but not always. First, you might think an agency
is part of the federal government, when in fact it may be a quasi-federal
government agency. For example, the United States Postal Service is not a
United States government agency.3

Second, the United States government can actually hold copyright to
works if it receives copyright ownership from third parties, transferred by
assignment, bequest, or otherwise.4

Third, the U.S. government may publish a work that incorporates
works produced by third parties. These works may be generated by
grants, commissions, or other contracts; the copyright is still held by the
third party unless transferred to the government.5 Alternatively, a pri-
vately published work might be incorporated into a federal government
publication, with permission granted to the government just for that one
use. For example, a federal law library may publish a pathfinder that
shows examples of how to use Shepard’s, a citation index, taken from a
source that is copyrighted. Although you could copy most of the path-
finder, you could not copy the portion that is copyrighted without permis-
sion. This is called a “reserved” portion. When a work or portion of a
federal government publication is reserved (a third party claims copyright
in some portion of the work), a reservation notice indicating which portion
of the work is copyrighted should be included.6 The unreserved portion of
the work is in the public domain.

Q4 If a federal librarian creates a work outside the scope of his
or her employment, does the librarian hold a copyright to
that work? 

It is possible for a federal government librarian to hold a copyright to a
work created outside the scope of his or her employment. It may not be
enough to show that the librarian created the work on his or her own
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time, however. The status of the work would turn on whether it is con-
sidered to be a “work made for hire,” that is, a work prepared by the
employee within the scope of his or her employment.7 If the work was
created outside of employment, it would generally not be considered a
work of the U.S. government.8

Q5 Are works published by state and local libraries copyrighted? 

They can be. Only works by the “United States Government” are “exempt”
from copyright according to section 105. Thus, by definition, other gov-
ernmental entities such as states and local municipalities may exert copy-
right in their publications.9 There is a traditional exception to this for
state statutes, judicial opinions, and regulations, but other works emanat-
ing from foreign, state, municipal, and local governments may be copy-
righted.10 If a local government adopts a privately written building code,
it is even possible that the building code’s copyright is still retained by its
author or publisher.11

Some states have chosen to release their products into the public
domain, although they are under no obligation to do so by the federal
copyright law. Others opt to retain copyright. For example, the Oklahoma
attorney general indicated that copyright might be claimed in works of the
Oklahoma Historical Society.12 Similarly, the Louisiana attorney general
has stated that agencies of the state “may own the copyright in its capac-
ity as a private person.”13

Q6 Would a state or local librarian’s work be copyrightable?

Like the federal employee example, a work created by a state employee
“within the scope of his or her employment” would be subject to the
“work made for hire” doctrine and thus the state could exert copyright
ownership in the work. A work that is not related to librarianship, created
outside the scope of employment, and fully created at home would belong
to the librarian. It gets more complicated if the work does relate to librar-
ianship, and a court would need to carefully determine the scope of the
librarian’s employment. In the much-cited Marshall v. Miles Laboratories
case, a scientific researcher wrote an article at home during off-hours on
technology and industrial chemicals. A federal court held that it was a
“work made for hire,” and belonged to his employer. The court relied
heavily on the fact that Marshall’s job description stated that he was
responsible for researching and reporting information about advances in
technologies.14
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Q7 Are all types of works created in a library copyrightable?

No. The work must be original and fixed in a tangible medium of expres-
sion.15 An oral workshop given by a librarian to a class is not copy-
rightable, unless it is fixed in a tangible medium, such as videotape.
Handouts are copyrightable, if they are not the works of the federal gov-
ernment, or of a state government that has ceded its works into the public
domain.

COPYRIGHT HOLDER RIGHTS

Q8 What rights do copyright holders have?

Copyright holders have a bundle of rights, known as “exclusive rights.”
This means that a library cannot intrude on those rights unless the
library’s use falls into one of the exceptions discussed below, or unless the
library gets permission. The copyright holder’s exclusive rights are: (1) the
right to reproduce the copyrighted work in copies or phonorecords; (2)
the right to prepare derivative works based upon the copyrighted work;
(3) the right to distribute copies or phonorecords of the copyrighted work
to the public by sale or other transfer of ownership, or by rental, lease, or
lending; (4) the right, in the case of literary, musical, dramatic, and chore-
ographic works, pantomimes, and motion pictures and other audiovisual
works, to perform the copyrighted work publicly; and (5) the right, in the
case of literary, musical, dramatic, and choreographic works, pantomimes,
and pictorial, graphic, or sculptural works, including the individual
images of a motion picture or other audiovisual work, to display the copy-
righted work publicly, and in the case of sound recordings, to perform the
copyrighted work publicly by means of a digital audio transmission.16

22 LIBRARIES AND COPYRIGHT

• Reproduction

• Derivative works 
(adaptations of works)

• Distribution

• Performance

• Display

• Performance of sound 
recordings by digital 
transmission

Copyright Holder’s Exclusive Rights (Section 106)



Q9 When can libraries make copies of works?

Most of this chapter revolves around that question. The rights listed in
section 106 of the copyright law are subject to numerous exceptions that
help libraries and their users. The most important exceptions that help
libraries are the section 107 “fair use,” the section 108 “library excep-
tion,” and the section 109 “first sale doctrine.” In addition, a library can
occasionally make use of other exceptions listed in the copyright law, such
as the “backup of software” provision in section 117. All of the excep-
tions are found at 17 U.S.C. §§107–122.

The exceptions that help libraries are discussed in this chapter imme-
diately after a detailed explanation of the copyright holder’s rights.

Copyright Holder’s Exclusive Rights

Reproduction

The right held by copyright owners to control reproduction (copies) of
their works is the most important issue that libraries confront. Libraries
are routinely requested to make copies for patrons through analog (pho-
tocopies) or digital means. Of course, if the work is in the public domain,
there is no problem. Otherwise, the library must find the act of copying
that fits into the specific categories listed in section 108, the “library
exception,” explained below. If the copying does not fit there, the library
must evaluate whether or not it is a “fair use,” which is a difficult bal-
ancing test. A final option is to see if another copyright exception applies.
Unless the work is in the public domain, or the library can make a case for
“fair use,” the “library exception,” or another specific exception, it must
get permission from the copyright holder to make copies of the work in
question.

Derivative Works (Adaptations of Works)

The right to prepare derivative works (adaptations of works) based upon
the copyrighted work is one of the broadest rights that copyright owners
possess. The copyright holder has the right to control (or deny) abridge-
ments, annotations, art reproductions, condensations, dramatizations,
editorial revisions, elaborations, fictionalizations, musical arrangements,
and translations.17 The key to understanding derivative works is that
some portion of the original work is incorporated into the new work, the
derivative work. If a school librarian adapts a book from her library shelf
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into a stage play for her students to perform, she first needs to get per-
mission from the copyright holder, unless she can find an exception that
covers her. Both the librarian and the original copyright holder have copy-
rightable interests in the new work, the stage play.

This should sound familiar to those who follow news stories about
“film rights,” such as the purchase of rights to John Grisham’s novel The
Firm by Paramount Pictures for $600,000, or the purchase of rights to
Stephen Ambrose’s book Band of Brothers by Tom Hanks and others for
an HBO miniseries,18 or the controversy surrounding books based on
popular television shows such as Twin Peaks, Seinfeld, and Star Trek.19

Distribution

The copyright holder has the exclusive right to distribute copies of his or
her work to the public by sale or other transfer of ownership, or by rental,
lease, or lending. This is another important right that affects libraries. The
term “public” is defined as beyond the “normal circle of a family and its
social acquaintances,”20 or at least “a substantial number of persons.”21

Traditionally, courts have interpreted distribution to require some sort
of “commercial” enterprise, one that is tied to the formal publication of
the work. The description of distribution in section 106 of the copyright
law is almost identical to the definition of “publication” in section 101:
“distribution of copies or phonorecords of a work to the public by sale or
other transfer of ownership, or by rental, lease, or lending”22 (emphasis
added). In addition, the legislative history refers to the section 106 “dis-
tribution” right as “publication.”23

However, recent case law suggests an expanding view of distribution.
This would mean that a library can not add illegally made copies to its col-
lection, as the items’ availability to patrons might be considered a distri-
bution. In Hotaling v. Church of Jesus Christ of Latter-day Saints,24 an
unlawfully made microfiche copy of a text was made available and then
distributed (lent) to members of the public through its availability in the
library catalog. The court observed that “[w]hen a public library adds a
work to its collection, lists the work in its index or catalog system, and
makes the work available to the borrowing or browsing public, it has
completed all the steps necessary for distribution to the public.”25 Because
the library had an unlawfully made complete copy of one of the plaintiff’s
works on genealogy, the distribution of that material was unlawful. 

Nonprofit, noncommercial status will not insulate a library from liabil-
ity for an illegal “distribution” of a pirated work. This applies to “dubbed”
videotapes and audiotapes that are “donated” by well-meaning users.
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Performance and Display

Libraries can own films and videotapes yet not have the right to show
them to the public. This is a “performance right,” held by the copyright
owner, who may fully license the rights to the library on a nonexclusive
basis, or merely license the right to show (or “perform”) such works on a
one-time basis. Unlike the exclusive rights of reproduction, derivative, and
distribution, the rights of public performance and display apply only to
specified categories: literary, musical, dramatic, and choreographic works,
pantomimes, and motion pictures and other audiovisual works.
Performance rights do not apply to pictorial, graphic, or sculptural works,
or to sound recordings transmitted nondigitally. (This is so because picto-
rial, graphic, and sculptural works are displayed rather than performed,
whereas musical, dramatic, and choreographic works are performed
rather than displayed.) Performance rights apply to motion pictures and
other audiovisual works when the images are shown sequentially, while
display rights apply when the images are shown nonsequentially.

The rights of performance and display apply only to those perfor-
mances and displays that are “public.” “To perform or display a work
‘publicly’ means to perform or display it at a place open to the public or
at any place where a substantial number of persons outside of a normal
circle of a family and its social acquaintances is gathered.”26

LOCATION CLAUSE

The foregoing definition refers to “a place open to the public” and encom-
passes a wide range of library locations. It may not matter if a group of
people know each other, if a student is working on an after-school project,
or if members of the same household wish to see a library-owned video.
The trigger is that the performance or display is made at a place open to
the public or where people beyond the family or its social acquaintances
might gather.

ACTION (TRANSMISSION OR COMMUNICATION) CLAUSE

The definition also has an “action (transmission or communication)
clause.” If the performance or display is transmitted or communicated to
a place specified by the “location clause” or “to the public, by means of
any device or process, whether the members of the public capable of
receiving the performance or display receive it in the same place or in sep-
arate places and at the same time or at different times,” the library may
be infringing copyright.27

LIBRARIES AND COPYRIGHT 25



If a library allows patrons to view videos on its premises, it would
trigger the location clause but not the action clause.28 However, if the
library placed an elevated monitor in each corner of the main reading
room, and played videos related to various book-theme weeks, this would
trigger the action (transmission or communication) clause as well. 

Under certain conditions, such acts might still be allowable under
other provisions of the copyright law (see the discussions of sections 107
and 110 in this chapter). 

Performance of Sound Recordings by Digital Transmission

The last right covers only sound recordings and gives copyright holders
the exclusive right to “perform the copyrighted work publicly by means of
a digital audio transmission.”29 Sound recordings are works that result
from the fixation of a series of musical, spoken, or other sounds. They do
not include the sounds accompanying a motion picture or other audiovi-
sual work. Sound recordings can be in any material objects, such as disks
or tapes.30 Because the recording is usually a record of someone singing
or reading a preexisting copyrighted work, sound recordings are a form of
derivative work. Before the passage of the Digital Performance Right in
Sound Recordings Act of 1995,31 sound recordings represented a signifi-
cant category of copyrighted work denied the right of public performance.
This act now gives copyright owners of sound recordings the rights to
authorize certain digital transmissions of their works, including interactive
digital audio transmissions. As amended by the Digital Millennium
Copyright Act (DMCA) in 1998, the right now covers cable and satellite
digital audio services, webcasters, and future forms of digital transmis-
sion. Most non-interactive transmissions are subject to statutory licensing
at rates to be negotiated or, if necessary, arbitrated. Exempt from this bill
are traditional radio and television broadcasts and transmissions to busi-
ness establishments.

EXCEPTIONS FOR LIBRARIES AND USERS

As previously mentioned, the copyright holder’s exclusive rights are subject
to a series of exceptions; the most important exceptions for libraries are
discussed here. As copyright law developed over the decades, courts recog-
nized that some level of use by others should not impinge upon the rights
of copyright owners. These rights are both general and specific.
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Library “Fair Use” of Copyrighted 
Materials: Section 107

Q10 What does “fair use” mean?

Section 107 of the Copyright Revision Act contains the statutory expression
of “fair use” rights. It explains when certain uses of copyrighted works are
deemed fair and acceptable, e.g., for such purposes as criticism, comment,
news reporting, teaching (including multiple copies for classroom use),
scholarship, and research. The factors are somewhat nebulous by design,
as Congress desired to provide a flexible interpretation. However, exam-
ining the language of section 107 in conjunction with several court cases
provides guidance in applying the concept of “fair use” in library settings.
There are four fair use factors that need to be considered in any fair use
assessment. These will be discussed in detail below. 

Q11 What are the four “fair use” factors?

By statute, the four factors are (1) the purpose and character of the use,
including whether such use is of a commercial nature or is for nonprofit
educational purposes; (2) the nature of the
copyrighted work; (3) the amount and
substantiality of the portion used in rela-
tion to the copyrighted work as a whole;
and (4) the effect of the use upon the
potential market for or value of the copy-
righted work.32

Q12 What exactly do the four factors
really mean?

Examining the four fair use factors in some
detail is helpful in assessing whether a par-
ticular use would be considered fair use by
a court. A court looks at a library’s use of
a copyrighted work based on each of the
four factors, and then sums up the total. It
then sometimes looks to other factors (the
four factors are only illustrative) to see if
the use, as a whole, is ultimately consid-
ered “fair” or not.
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Purpose and Character of Use

Most nonprofit, governmental, or academic library copying will fare well
on the first factor when the copies are for nonprofit, educational use. If
the library is in a corporate setting, or the library knows that the patron’s
use is for commercial advantage, the first-factor analysis can tip against
the use. 

The first factor, the purpose and character of the use, includes whether
such use is of a commercial nature or is for nonprofit educational pur-
poses. Is the use commercial or noncommercial? This is not a bright line
or litmus test. However, if the use is commercial, the user must show that
the commercial use does not adversely affect the market for the work.
Conversely, if the use is noncommercial, the copyright owner must show
harm that the use will have on the market for his or her work.

COMMERCIAL USE

The most important case on this subject for librarians is American Geo-
physical Union v. Texaco, Inc. In Texaco, company researchers (not librar-
ians) made photocopies of a specialized journal for research and develop-
ment. The Texaco court suggested that a “commercial use” has a more
direct link to “commercial exploitation” than to the general for-profit
nature of the entity using the work.34

There appear to be two separate lines of thought emerging among
courts on this point: a “for-profit activity” versus a “commercial exploita-
tion” criterion. Recent case law focuses on “exploitation” as opposed to
the mere commercial nature of the use. This stands to reason, as most lit-
igated uses are in conjunction with a commercial enterprise. For-profit is
not necessarily an obstacle to “fair use.” In the words of one commenta-
tor: “The fact that [the] defendant’s book was sold for profit is not of itself
determinative because if all uses for profit were to fail under this factor,
practically no fair uses could be made at all.”35

On the other hand, “commercial use” need not encompass profit
seeking. Most recently, in A&M Records, Inc. v. Napster, Inc., the Ninth
Circuit concluded that the purpose of individuals who participated in the
sharing of music through Napster technology was indeed commercial. The
court explained that “[d]irect economic benefit is not required to demon-
strate a commercial use. Rather, repeated and exploitative copying of
copyrighted works even if the copies are not offered for sale, may consti-
tute a commercial use. . . . In the record before us, commercial use is
demonstrated by a showing that repeated and exploitative unauthorized
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copies of copyrighted works were made to save the expense of purchasing
authorized copies” (emphasis added).36 This is significant for any libraries
that make an extra copy in order to save the purchase price of a second or
backup copy. Courts have also looked to other considerations within the
first factor: whether the use is private or personal or whether it is public,
i.e., beyond the scope of normal family and friends.

TRANSFORMATIVE USE

Librarians sometimes want to know if they can make a copy of part of a
video to create something new, like a multimedia presentation. Similarly,
they may want to know if they can copy a book’s cover art to create a
flashier bibliography.

Copying part of a work (or even a whole work in some circumstances)
in order to create a new work is often looked at more favorably by the
courts than mere copying (to substitute for the original) without “trans-
formation.” Some courts have found that this transformation overrides
the otherwise commercial nature of a use. “The more transformative the
new work, the less will be the significance of other factors like commer-
cialism, that may weigh against a finding of fair use.”37 The “transfor-
mation” must be more than a reproduction. For example, in creating a
thumbnail index of pictures on a website, a court found the commercial
nature of the site nonetheless transformative as it “was also of a somewhat
more incidental and less exploitative nature than more traditional types of
‘commercial use.’” Although the thumbnail images were complete copies,
they had been transformed into a new product, an index to information
on the Internet. In contrast to this, framing photographs of one website by
another site was not transformative, was not fair use, and violated the
copyright owner’s exclusive right to display.38

However, merely copying articles to electronic bulletin boards,
coursepacks, or library reference files is generally not a “transformative
use.” There is little that is transformative about copying the entirety or
large portions of a work verbatim. In a recent case, the entire texts of arti-
cles on newspapers’ websites were posted on another website so that reg-
istered site members could add commentary. The newspapers sued, alleg-
ing copyright infringement. The court found that the copying was
verbatim, encompassed large numbers of articles, and occurred on an
almost daily basis. The evidence supported a finding that the defendants
engaged in extensive, systematic copying of the newspapers, and was not
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able to demonstrate that verbatim copying of the plaintiffs’ articles was
necessary to achieve the defendants’ purpose of comment or criticism.39

(See Q13.)
When courts look at the first factor, “the purpose and character of the

use,” they assess whether “the new work merely supersedes the objects of
the original creation, or instead adds something new, with a further
purpose or different character, altering the first with new expression,
meaning, or message; it asks, in other words, whether and to what extent
the new work is transformative.”40 The more transformative the new
work, the less will be the significance of other factors, like commercialism,
that may weigh against a finding of fair use.”41

Creating a coursepack is not transformative, although it could be argued
that in creating a new edited course reader a new work, a “derivative,” is
made. This argument presents another issue that courts are still exploring:
make too transformative a use, and a derivative work is created, thus trig-
gering another of the copyright owner’s exclusive rights.42 Likewise,
making a copy for archival purposes (in a research file or a library vertical
file) is also unlikely to be deemed transformative.43

Nature of the Work

The second factor in the fair use analysis focuses upon the nature of the
copyrighted work that has been copied. An unpublished work will receive
greater copyright protection than a published work. The rationale is that
the creator has not had the chance to profit from an unpublished work. 

A more important feature is whether the work is highly creative or is
merely factual. There is a continuum of works from those that are most
protected to those that are least protected (sometimes referred to as “thin
copyrights”).44 The more creative the work, the stronger the copyright
protection. The more factual the work (facts cannot be copyrighted), the
weaker or “thinner” the copyright.

In the Texaco case, the scientific journal articles photocopied were
“essentially factual in nature,”45 but the content of excerpts (chapters from
various books on political science and history) used to compile coursepa-
cks in the Michigan Document case was “creative material.”46 Scientific
articles enjoy less protection than creative excerpts. The newspaper articles
pasted onto the electronic bulletin board in the Free Republic case were
“predominantly factual. Consequently, defendants’ fair use claim is
stronger than it would be had the works been purely fictional.”47

In Kelly v. Arriba Soft Corp., Arriba operated a visual search engine
on the Internet. It used a “crawler” to gather approximately two million
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images by the time of trial. The engine created thumbnail images, includ-
ing ones of photographs taken by Leslie Kelly, a photographer specializing
in California Gold Rush country. Although Arriba ultimately won the
case, the second “fair use” factor, i.e., the nature of the work, weighed
against the indexer because the photographs were creative, “artistic”
work.48 In another case, the modeling photographs published by a news-
paper were viewed by the First Circuit as mostly factual.49

Amount and Substantiality 

AMOUNT

Can a library copy an entire book, drawing, or journal article under the
“fair use” exception? When the entire item is copied, it weighs against a
fair use finding. The third factor is the amount and substantiality of the
portion used in relation to the copyrighted work as a whole. While
“amount” indicates how much has been taken, the courts have not estab-
lished any bright line regarding how much is too much. The more of the
work that is taken, the worse it is for the user. Libraries often make copies
of an entire article. Based upon the copy-shop case law,50 it might be sug-
gested that once more than 5 to 10 percent of a work is taken there is a
danger that this factor could weigh in against a finding of fair use. In many
of the cases mentioned in this chapter, courts found the third factor
weighed against a finding of fair use: copying a story from a newspaper
onto an electronic bulletin board, photocopying an entire article from a
journal (articles generally have their own copyright, apart from a copy-
right in the journal as a whole), and scanning a photograph are complete,
100-percent taking of works.

However, just because an entire work is copied, it does not mean that
the full fair use analysis is over. As the Ninth Circuit summarized it,
“[w]hile ‘wholesale copying does not preclude fair use per se,’ copying an
entire work ‘militates against a finding of fair use.’”51

At least one case has found that despite the copying of 100 percent of
a series of pictures, the third factor, amount, came out neutral as to fair use.
In Nunez v. Caribbean International News Corp., a Puerto Rican newspa-
per published photographs of a nude Miss Universe contestant. The pho-
tographs had been taken by Sixto Nunez, who had distributed them to the
modeling community. The newspaper won on a “fair use” defense; the
pictures were newsworthy, and according to the court, “El Vocero admit-
tedly copied the entire picture; however, to copy any less than that would
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have made the picture useless to the story. As a result, like the district court,
we count this factor as of little consequence to our analysis.”52

SUBSTANTIALITY

The third factor also looks at the substantiality of the portion used in rela-
tion to the copyrighted work as a whole. In other words, if the taking is
of a small proportion of the work (measured quantitatively) but is
nonetheless “substantial” to the work, this will weigh against a fair use.
The seminal case in the area is the Supreme Court case Harper & Row
Publishers, Inc. v. Nation Enterprises,53 in which an excerpt from
President Gerald Ford’s memoirs was published in The Nation magazine.
The excerpt was only a small proportion of the book. However, it was
“the heart” of the book: the discussion of President Ford’s pardon of
President Nixon. This, in addition to other factors in the case, led the
Court to find that using the excerpt was not fair use. 

In another Supreme Court case, Acuff-Rose Music, the holder of the
copyright to Roy Orbison’s song “Oh Pretty Woman,” sued the musical
group 2 Live Crew. 2 Live Crew had copied the original’s first line of lyrics
and signature opening bass riff, the original’s “heart.” 2 Live Crew’s lyrics
quickly degenerate into lines such as “big hairy woman. . . .” The Court
in this case found for fair use because the group’s version was a parody,
and in order to have a successful parody, taking the heart of the work was
needed to conjure up the original song.54

Effect on the Market

When a library makes a copy, is it in place of making a purchase? Is the
copy harming the potential for the work’s sale in any way? This issue is
the final fair use factor, and the effect on the potential market for the copy-
righted work is generally considered the most important element of fair
use, despite a Supreme Court decision to the contrary.55

The courts look not only at the impact on the market for the original
work, but also on any secondary or residual market that has developed.
An example of a “secondary market” is that which exists for coursepacks
where several chapters or a number of pages of a book might be repro-
duced as part of a reader for students. The value of those chapters or pages
is something less than the value (cost) of the entire book, and schools pay
for the right to reproduce and include that “value.” Thus, a secondary
market has developed in addition to the primary market for sales of the
entire book.
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In Texaco, the market harm was the key to a decision against the user.
The researchers copied journal articles, not entire journal issues. The court
looked not only at the potential “sales of additional journal subscriptions,
back issues and back volumes,” but also the potential “licensing revenues
and fees.”56 In Texaco, the secondary market was already established
through clearinghouses such as the Copyright Clearance Center. However,
it is unclear whether the secondary market must be well established or at
least developing or have only the potential to develop before it will be con-
sidered. The Supreme Court has stated: “A challenge to a noncommercial
use of a copyrighted work requires proof either that the particular use is
harmful, or that if it should become widespread, it would adversely affect
the potential market for the copyrighted work. . . . If the intended use is
for commercial gain, that likelihood [of market harm] may be presumed.
But if it is for a noncommercial purpose, the likelihood must be demon-
strated.”57 However, the recent Ninth Circuit Napster decision considers
the future or potential secondary market and a copyright owner’s plan to
“monetize” a resource in the future.58 The court recognized harm “related
to Napster’s deleterious effect on the present and future digital download
market.”59

“To negate fair use,” the Supreme Court has said that one need only
show that if the challenged use “should become widespread, it would
adversely affect the potential market for the copyrighted work.”60 In addi-
tion, Napster suggests that a copying or “reproduction” to forgo the pur-
chase of a bona fide copy does in fact impact the economic rights of the
copyright owner.61

As commercial vendors either express an interest or move into a
market that makes smaller and smaller pieces of information available for
purchase or license, there will be ample evidence for copyright owners to
demonstrate secondary market harm.

Q13 Is it okay to use someone’s copyrighted work for a library
publication if it is comment or criticism?

Generally, yes. The four factors are preceded by a general comment: 

Notwithstanding the provisions of sections 106 and 106A, the fair use of

a copyrighted work, including such use by reproduction in copies or

phonorecords or by any other means specified by that section, for pur-

poses such as criticism, comment, news reporting, teaching (including

multiple copies for classroom use), scholarship, or research, is not an
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infringement of copyright. In determining whether the use made of a

work in any particular case is a fair use the factors to be considered shall

include . . .62

However, just because a use falls within the listed categories of “criticism,
comment, news reporting, teaching (including multiple copies for class-
room use), scholarship, or research,” it is not automatically a fair use.
Rather, once it falls into one of these categories, it is then considered fair
depending upon the four factors. Moreover, the list is not intended to be
“exhaustive but illustrative.”63

Q14 Is it “fair use” for a library to make a copy for a patron if it
is for research use only?

Not necessarily. Research helps in finding fair use, but in itself, it is not
enough. The confusion may arise from an informal understanding known
as the “Gentlemen’s Agreement” between librarians and publishers which
predates the Copyright Act of 1976.64 The Gentlemen’s Agreement
allowed a library to make a single copy of any printed material, even a
complete copy of a book, if the purpose was for research and the copy was
delivered to the scholar without any profit to the library. This may have
given researchers the false impression that if a library could do this, an
individual could too. Furthermore, researchers may erroneously believe
that when Congress articulated the types of use for which a work might
be considered fair, by a library or by an individual, it was expanding the
list of acceptable uses beyond the mere “research” of the Gentlemen’s
Agreement, i.e., that complete copying for another listed purpose such as
“teaching” is also acceptable per se. This is contrary to a plain reading of
the statute and the legislative history. In fact, the House Judiciary
Committee considered and rejected a blanket exemption for “educational
and scholarly” purposes.65 However, sometimes library copying will fall
into fair use, after a careful analysis of all the factors. Furthermore, even
if the copying does not appear to meet the fair use criteria, it may still be
permissible under the “library exception,” section 108.

Q15 Does the opposite hold true? If a use falls outside “criticism,
comment, news reporting, teaching (including multiple copies
for classroom use), scholarship, or research,” does it preclude
a finding of fair use?

No. The statute uses this phrase as an example. It says “including such use
. . . for purposes such as criticism, comment,” etc. Similarly, the four

34 LIBRARIES AND COPYRIGHT



factors are not exhaustive, but illustrative: “the factors to be considered
shall include. . .” Thus, fair use is not confined to these factors or purposes
but must at a minimum consider the four factors.

Q16 My supervisor gave me a sheet of Classroom Guidelines that
tell me exactly how much I can copy, down to the number of
words I can copy from a poem. Is this the legal limit?

No. The Classroom Guidelines are the culmination of negotiations
between private groups representing publishers and educators.66 The
guidelines are not the full extent of the library’s rights under “fair use.”
Together, the groups set a “safe harbor,” a set of guidelines that educators
can use and know for certain that they are on safe legal ground. The
guidelines represent a floor, not a ceiling, when it comes to fair use.

The preamble to the agreement states: 

The purpose of the following guidelines is to state the minimum stan-

dards of educational fair use under Section 107 [of the Copyright Act].

The parties agree that the conditions determining the extent of permissi-

ble copying for educational purposes may change in the future; that

certain types of copying permitted under these guidelines may not be per-

missible in the future; and conversely that in the future other types of

copying not permitted under these guidelines may be permissible under

revised guidelines. Moreover, the . . . statement of the guidelines is not

intended to limit the types of copying permitted under the standards of

fair use under judicial decision and which are stated in Section 107. . . .

There may be instances in which copying which does not fall within the

guidelines . . . may nonetheless be permitted under the criteria of fair use

(emphasis added).

These guidelines are not given the force of law in and of themselves. In
some jurisdictions, however, courts have referred to the guidelines in their
decisions.67

Librarians and library users may copy more than the rock-bottom
amounts prescribed in the guidelines, provided they apply the four-factor
fair use test. But by the same token, there may be some risk associated
with reliance on these or any other of the so-called fair use guidelines that
exist.68 Moreover, recent precedent from the Second Circuit, while not
referring to specifics, clearly contradicts the language of another fair use
guideline, the Fair Use Guidelines for Educational Multimedia and Use of
Digital Media in Student Assignments.69
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Q17 If a work is unpublished, may the library assume it is “fair
use” to use it?

No. Traditionally, unpublished works have received greater protection
than published works. In 1992, Congress added a proviso to section 107
explicitly stating that “fair use” can apply to unpublished works: “The
fact that a work is unpublished shall not itself bar a finding of fair use if
such finding is made upon consideration of all the above factors.”70 This
has been the only change to section 107 since its enactment in 1976. In the
words of the House Judiciary Committee, the purpose of the amendment
was “to clarify the intent of Congress that there be no per se rule barring
claims of fair use of unpublished works.”71 Rather, “courts are to
examine all four statutory factors set forth in Section 107, as well as any
other factors deemed relevant in the court’s discretion.”72

Library Examples

In the following examples, the fair use factors are applied to various
library situations. Note that no conclusions are drawn, in the absence of
authoritative case law. Legal reasoning is offered, but the reader, like a
judge, must draw her own conclusions. Several examples are provided to
give the reader a sense of the fair-use factor analysis. The repetition in the
reasoning should help you apply the reasoning to your own situation.
Unfortunately, because fair use is a “flexible” concept, one never knows
for certain whether a use would be considered fair use until a court decides
the case. Libraries often make use of section 108, the “library exception,”
which is far more concrete, and is discussed immediately following these
fair use examples.

Q18 Is it okay to copy pictures to make a thumbnail-image index
to a collection?

Apply the four factors to this situation:

Purpose: If nonprofit, educational, this will aid the library. The
“transformative” use, i.e., using the images to create a new tool,
will help a finding of fair use.

Nature of work: As in Kelly v. Arriba Soft, a library’s thumbnail index
to pictures is likely to copy highly creative work, such as pho-
tographs or artwork, weighing against the user according to the
second fair use factor.
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Amount: Furthermore, the images are likely to be copied in their
entirety, weighing against the user according to the third fair use
factor. However, the quality of the images becomes important. In
Kelly, the “reduction in size and resolution mitigates damage that
might otherwise result from copying.”73 Therefore, the court con-
cluded that the third factor only “weighs slightly against the fair use.”

Market: If the thumbnail images can help a patron (or the library
itself) substitute for the actual product, this will weigh against fair
use. If, however, the images are of poor quality, the market harm
may be minimized.

Q19 Can a library show the chocolate factory assembly-line scene
from I Love Lucy in a training workshop?

Suppose a library wanted to give a program, for staff or for the public,
about stress. It has a videotape of the episode of I Love Lucy that shows
Lucy and Ethel working on a chocolate factory assembly line. The choco-
lates start speeding up at a rapid clip, and Lucy and Ethel resort to cre-
ative methods to keep up.

Purpose: An educational purpose will help; a commercial seminar will
tilt away from fair use.

Nature of work: The television show is highly creative, not factual;
this factor is likely to tilt away from fair use.

Amount: If the library used even just a few minutes of the episode, the
substantiality of the portion would still weigh against fair use. This
is also known as “the heart of the work.”

Market: The scene is probably available to be licensed; not paying for
a license could hurt the market for the work.

Q20 Can a library copy another library’s bibliographies 
or pathfinders?

Recall that if the source is the federal government, or another level of gov-
ernment that has relinquished ownership to copyrights in its work, it is in
the public domain. Recall also that there may be “reserved” portions
within the pathfinder, such as an excerpt from a copyrighted work that
will still need permission.

If the source is not in the public domain, either get permission or try
to determine if the copying is fair use. Again, there is no case law, but a
court might analyze this situation as follows:
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Purpose: An educational purpose will help; a commercial purpose will
tilt away from fair use.

Nature of work: The bibliography and pathfinder are mostly factual.
In fact, citations cannot be copyrighted. However, the compilation
of citations is copyrightable. This is a thin copyright; that is, the
copyright owner has an ownership interest in the selection, arrange-
ment, and presentation of the citations only. If there are original
annotations, the copyright owner has ownership of these too, which
are more creative than a mere recitation of facts.

Amount: The less proportion of the work used, the more likely it will
be fair use. If there is a “heart of the work” that is used, that will
weigh against fair use (unless the library copied the “heart” in order
to make a parody of the original).

Market: If the original bibliography or pathfinder was available free
of charge, the market harm is diminished. It is unlikely, however,
that these items would be “draws” to bring in paying customers for
other services.

Q21 Can a library copy text, graphics, etc., from other web pages?

A full discussion of this is in chapter 2, “Designing the Library Web Page.”

Q22 Is it fair use to copy an article for a library patron?

Note: The next section of this chapter discusses section 108, the “library
exception” to copyright law. This exception sometimes allows libraries to
copy articles for patrons, even if fair use analysis fails.

Purpose: If the reason for the copy is personal or educational, this will
help fair use. If it is commercial, this will hurt fair use.

Nature of work: If the work copied is from a factual reference book,
such as a directory, this will help fair use. If it is highly creative,
such as a novel or poetry, this will hurt fair use.

Amount: The less proportion copied, the more likely it will be fair use.
If “the heart” of the work is copied, this will hurt fair use, unless
essential for a parody.

Market: While it might be tempting to argue that a reproduction of a
book for a public library patron or the copying of a video for use
in a school media center is for a personal, educational, or otherwise
nonprofit purpose, and one copy will not influence the market, this
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may not be true. Many products exist solely if not at least primar-
ily in the nonprofit or educational or other limited market, like a
textbook or workbook, auto-manual, multipart documentary
video, etc. Justifying the reproduction, distribution, or display  simply
because it is for a good cause or purpose—the education of chil-
dren—is not logical, as other users cannot simply make up the loss
of sales if every library or school made the same rationalization,
since the primary market for such sales is the library or school. 

Q23 Is it fair use when a library copies an electronic article that it
has leased from a vendor, even if the license restricts copying? 

Today, libraries have shifted from owning copies of journal articles to
licensing access to the articles in electronic form. When this is done, the
license agreement, signed by the library (or a larger entity, such as the
library’s parent body or a library cooperative), dictates the terms of down-
loading, printing, interlibrary loans, etc.

Many resources are available today to help a librarian negotiate
license terms that help preserve traditional uses, and it is critical that
librarians ensure that these concerns are relayed to the persons who nego-
tiate the library’s licenses. The Association of Research Libraries, Yale
University’s Liblicense website, Arlene Bielefield and Lawrence Cheese-
man’s book Interpreting and Negotiating Licensing Agreements, and
Lesley Ellen Harris’s book Licensing Digital Content are particularly
useful sources for libraries.74

The issue of whether a licensing agreement can override copyright law
provisions is a complicated one. Although most copyright law provisions
are essentially a “default” system of arranging rights and can be easily rear-
ranged by contract (witness all publishing agreements), it is unclear whether
or not someone can lose “fair use” rights by virtue of signing a contract.

In a related case, ProCD v. Zeidenberg, a controversial Seventh Cir-
cuit decision held that the license terms of a telephone directory database,
SelectPhone, were enforceable, even though the license kept a user from
copying a database that was not protected by copyright. The ProCD case
had a complicating issue in that the license was not negotiated, but was
rather a “shrinkwrap license,” which was not reviewable at the time of
purchase. This may suggest that other courts might view the signing away
of fair use rights in a negotiated license agreement scenario as more pal-
pable, in terms of the license’s legal enforceability. In ProCD, a lower court
had held that even if a shrinkwrap license was an enforceable contract
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under state law, federal law preempted it. Section 301(a) of the Copyright
Act preempts “legal or equitable rights [under state law] that are equiva-
lent to any of the exclusive rights within the general scope of copyright as
specified by section 106 in works of authorship that are fixed in a tangi-
ble medium of expression and come within the subject matter of copyright
as specified by sections 102 and 103.”75 But in a stunning turn of events
for libraries, the appellate court questioned whether the state contract
rights were equivalent to the exclusive rights within the general scope of
copyright. It wrote: “A copyright is a right against the world. Contracts,
by contrast, generally affect only their parties; strangers may do as they
please, so contracts do not create “exclusive rights.”76 The appellate court
upheld the contract.77

It is unclear whether the result might be different if a court were con-
sidering a nonprofit library’s rights instead of commercial exploitation.
Nonetheless, the lesson of ProCD for libraries is this: carefully scrutinize
license agreements and negotiate terms that meet your library’s needs,
ideally retaining the section 108 and other rights that libraries have had in
the analog world. 

Library Interlibrary Loan, Preservation, 
and Replacements Exceptions: Section 108

Q24 What is the “library exception” known as section 108?

Section 108 permits libraries and archives to make copies for interlibrary
loan, preservation, and replacements. Not every library qualifies for
section 108 protection, and those that do must follow certain conditions,
as discussed below. Unlike the painstakingly and uncertain case-by-case
evaluation that libraries must make using a fair use analysis under section
107, the “library exceptions” presented in section 108 are detailed in the
statute yet offer their own challenges, since each substantive section con-
tains numerous conditions. Understanding the complexity and nuances of
each subsection is the challenge here.

That said, it is important to remember that if a library does not qualify
for section 108, or if the particular situation does not qualify, the copying
might still be an acceptable “fair use.” Furthermore, the copyright law lists
a number of other exceptions that the library copying might qualify for.78

Q25 Does section 108 apply to my library?

It applies to most libraries. Section 108 requires that the library or archive
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be either open to the public or available to researchers in the field beyond
its affiliated users. In other words, a school library that allows parents to
access the collection would be “open to the public.” A corporate library
that allows outside researchers some access may also qualify. 

Specifically, the law states that a library may enjoy section 108 pro-
tections if:

(1) the reproduction or distribution is made without any purpose of

direct or indirect commercial advantage;

(2) the collections of the library or archives are 

(i) open to the public, or 

(ii) available not only to researchers affiliated with the library or

archives or with the institution of which it is a part, but also

to other persons doing research in a specialized field; and 

(3) the reproduction or distribution of the work includes a notice of

copyright that appears on the copy or phonorecord that is repro-

duced under the provisions of this section, or includes a legend

stating that the work may be protected by copyright if no such

notice can be found on the copy or phonorecord that is repro-

duced under the provisions of this section.79

Q26 What does section 108 mean when it says a notice of 
copyright or a legend must appear on the copy? 

If the library finds a copyright notice on the work that it is copying from,
it is typically in the front pages of a book, or at the beginning or end of
an article.80 This notice, e.g., “Copyright © 2001 Jane Author,” must be
added to the copy that the library makes. If a copyright notice does not
appear, a “legend” can be stamped on the copy, saying that the work may
be protected under copyright. For example: “Notice: This material may be
protected by Copyright Law (Title 17 U.S.C.).”

Q27 How does section 108 help libraries?

Section 108 gives four circumstances in which libraries may make copies: 

• Reproduction of unpublished works for “preservation and security”

for the library

• Replacement of published works (that are damaged, deteriorating,

lost, stolen, or in an obsolete format) for the library

• Reproduction for a patron of a serial or less than whole part of a

work
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• Reproduction for a patron of an entire or substantial portion of a

work

Q28 Does section 108 allow library staff to make personal copies?

No. Section 108 liability limitation is for libraries and their employees
only when performing actions within the scope of their employment.
Personal copying is not covered by section 108, but would be subject to
the fair use provisions of section 107.

Q29 Must library copying be done for nonprofit uses only?

Section 108 clearly states that reproduction or distribution must be made
without any purpose of direct or indirect commercial advantage.81 Unlike
the evolving standard of “commercial” versus noncommercial in fair use,
the section 108 standard appears to be more rigid. The district court in
Texaco concluded that because the defendant used the copies as part of its
overall commercial enterprise, it could not qualify for section 108(1) status:

Section 108 authorizes library photocopying under narrowly specified

circumstances. The circumstances do not apply. Section 108 is made

applicable only ‘if the reproduction . . . is made without any purpose of

direct or indirect commercial advantage.’ [Citation omitted] As noted

above, Texaco makes the photocopies solely for commercial advantage.

Texaco’s $80 million dollar annual budget for scientific research, of

which its photocopying represents a microscopic part, is not expended as

an exercise in philanthropy. It is done for profit. Articles are photocopied

to help Texaco’s scientists in their profit-motivated research.82

Section 108, however, has a mixed legislative history. The House
Report from the original enactment of section 108 in 1976 focused on the
“immediate commercial motivation behind the reproduction or distribu-
tion itself, rather than to the ultimate profit-making motivation behind the
enterprise in which the library is located.”83 The Senate Report suggests
that Congress saw section 108 as limited to libraries or archives in non-
profit organizations. According to the Senate Report, it is “intended to
preclude a library in a profit-making organization from providing photo-
copies of copyrighted materials to employees engaged in furtherance of the
organization’s commercial enterprise, unless such copying qualifies as a fair
use, or the organization has obtained the necessary copyright licenses.”84

The Conference Report appears to strike a balance in stating that “iso-
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lated, spontaneous” copying or “participation by such a library or archive
[in a for-profit organization without any commercial motivation] in inter-
library arrangements, would come within the scope of section 108.”85

Q30 Do the new copyright provisions passed in 1998 as part of
the DMCA allow libraries to make digital copies?

Only in the most limited of ways. Digital copies may not be distributed
outside the library, except in the limited circumstances described below.86

Congressional legislative history is very clear in its intent to limit digital
copies: 

Although online interactive digital networks have since given birth to

online digital “libraries” and “archives” that exist only in the virtual

(rather than physical) sense on websites, bulletin boards and homepages

across the Internet, it is not the Committee’s intent that section 108 as

revised apply to such collections of information. . . . The extension of the

application of section 108 to all such sites would be tantamount to cre-

ating an exception to the exclusive rights of copyright holders that would

permit any person who has an online website, bulletin board or a home-

page to freely reproduce and distribute copyrighted works. Such an

exemption would swallow the general rule and severely impair the copy-

right owner’s right and ability to commercially exploit their copyrighted

works.87

Q31 When can a library make copies of unpublished works in its
collection?

Under section 108(b), a library may make up to three copies of an unpub-
lished work for preservation or security, or up to three copies for deposit
for research purposes in another library or archives (but that library must
also qualify for section 108), if the copy is currently in the original
library’s collection, and any digital copies are not made available to the
public outside the premises of the library.88 This covers situations in
which the library wants a backup copy (reproduction) or is willing to
share a part of its collection (that is unpublished) with another library or
archive (reproduction and distribution). Note that there is nothing in
section 108 that requires a library or archive to share its collection.

The digital copy must not be “otherwise distributed” to the public out-
side the premises of the library or archives. Loading the digital collection
on an in-house Intranet is permissible, but loading copies onto the library’s
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website with access available to remote users is not. Furthermore, the
receiving library or archive may not distribute the digital copy to another
library or archive, i.e., the distribution is limited to the initial transfer (“is
not otherwise distributed in that format”); that library would need to
print out the digital copy that it received.89 A library can mix and match,
with one hard copy for circulation, one digital copy on its Intranet, and
the third (digital) copy for transfer (under the conditions set forth above)
to another library. 

The Senate Report explained the committee’s concern with making
digitized library collections widely accessible: “This proviso is necessary to
ensure that the amendment strikes the appropriate balance, permitting the
use of digital technology by libraries and archives while guarding against
the potential harm to the copyright owners’ market from patrons obtain-
ing unlimited access to digital copies from any location.”90

Q32 When can a library make copies to replace damaged copies 
of published works? 

Under section 108(c), a library may make up to three copies of a published
work that is damaged, deteriorating, lost, or stolen, or if the existing
format in which the work is stored has become obsolete. The library must,
after a reasonable effort, determine that an unused replacement cannot be
obtained at a fair price; and not make any digital copies available to the
public outside the premises of the library or archives.91

If the library owns a book that is lost, stolen, or damaged, but the
book is still available for purchase from the library’s normal vendors, i.e.,
it is an “unused replacement” at a “fair price,” the library must purchase
a new copy. According to the legislative history, a “reasonable effort” will
“always require recourse to commonly known trade sources in the United
States, and in the normal situation also to the publisher or other copyright
owners (if such owner can be located at the address listed in the copyright
registration), or an authorized reproduction service.”92

Q33 How does a library know when a format is “obsolete”?

A format is considered obsolete if the machine or device necessary to
render perceptible a work stored in that format is no longer manufactured
or is no longer reasonably available in the commercial marketplace.92

Before 1998, the item itself had to be in jeopardy. The DMCA amend-
ments added “or if the existing format in which the work is stored has
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become obsolete,” which speaks to the status of the viewing or rendering
technology, rather than the work itself. 

Q34 If a used copy is available in the secondhand book market, or
if the only available copy is priced at a premium, must the
library purchase it rather than copy a work that is damaged?

No. The fact that a used “copy” is available in the secondhand book
market, or the only unused copy is available but at a premium, does not
prevent a library or archive from availing itself of section 108(c). The
concept of a secondhand market applies to obsolete formats too, since a
technology available only in secondhand stores “should not be considered
reasonably available.”94

Q35 May a library make a backup copy of a published work in
anticipation of future damage?

No. A library may not make a backup copy of a published work in antici-
pation of its needing replacement at some future date or of its viewing or
rendering technology becoming obsolete.

Q36 Does this mean that if some titles in a library collection of
videotapes are in the obsolete Beta format, a library could
transfer them to VHS instead of buying new copies?

In other words, does the “unused replacement” and “fair price” language
refer only to the original Beta format or to the work in general? What if
the tapes are available in VHS or on DVD? If the tapes are not replaceable
as Beta, and no VHS or DVD is available, it is reasonable to transfer them
to a newer format. The Senate Report, referring to section 108(c), states:
“This provision is intended to permit libraries and archives to ensure that
copies of works in their collections continue to be accessible and useful to
their patrons.”95 The wording of the statute states that an “unused
replacement cannot be obtained at fair price.” However, if new VHS or
DVD versions are now available at a fair price, the library would have to
buy them. Otherwise, interpreting the subsection, for example, to allow
the copying of obsolete formats onto VHS when new VHS versions are
still available would amount to a right of perpetual reproduction in
libraries. This right is triggered only when a replacement copy of the work
can not be obtained in the normal marketplace.  
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Q37 What if patrons demand a musical work on CD when the
library only has an audiocassette tape version that is no
longer available unused at a fair price, but an unused CD
version is available at a fair price? Can the library copy the
music onto a CD?

The technology is not obsolete yet, as cassette players are still available for
sale in the primary market. Moreover, an unused replacement is still avail-
able at a fair price on CD. Thus, it is logical to conclude that the library
cannot copy the music onto a CD.

Q38 If an audiocassette tape is damaged, deteriorating, lost, or
stolen, and a CD version of it is available, can the library
make a copy with a CD burner?

No. Here, an unused replacement is available. Suppose that a CD version is
not available, then what? The library could burn the analog cassette tape on
to a CD, but it could not circulate it, since this would be making the 108(c)
copy available to patrons outside the physical premises of the library.

Q39 When can a library make copies of an article or a small
portion of a work for interlibrary loan?

Under section 108(d), a library may copy and send a copy of a periodical
article, a contribution to a copyrighted collection, or a small part of a
copyrighted work for interlibrary loan if:

• the copy becomes the property of the user;

• the library has no notice that the copy is for any purpose other than
private study, scholarship, or research; and

• the library prominently displays a warning of copyright on its order
forms, and posts the warning at the place where orders are
accepted.

These provisions are clearly spelled out in section 108(d):

The rights of reproduction and distribution under this section apply to a

copy, made from the collection of a library or archives where the user

makes his or her request or from that of another library or archives, of

no more than one article or other contribution to a copyrighted collec-

tion or periodical issue, or to a copy or phonorecord of a small part of

any other copyrighted work, if— 
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(1) the copy or phonorecord becomes the property of the user, and

the library or archives has had no notice that the copy or

phonorecord would be used for any purpose other than private

study, scholarship, or research; and 

(2) the library or archives displays prominently, at the place where

orders are accepted, and includes on its order form, a warning of

copyright in accordance with requirements that the Register of

Copyrights shall prescribe by regulation.96

Q40 When can a library make copies of an entire work or a sub-
stantial part of it for interlibrary loan?

Under section 108(e), a library can copy and deliver an entire work (or
substantial part of it) when:

• the library undertakes a reasonable investigation and finds the work
is not available at a fair price;

• the copy becomes the property of the user;

• the library had no notice that the copy is for any purpose other than
private study, scholarship, or research; and

• the library prominently displays a warning of copyright on its order
forms, and posts the warning at the place where orders are accepted.

Again, the copyright code clearly spells out these requirements, in section
108(e):

The rights of reproduction and distribution under this section apply to the

entire work, or to a substantial part of it, made from the collection of a

library or archives where the user makes his or her request or from that of

another library or archives, if the library or archives has first determined,

on the basis of a reasonable investigation, that a copy or phonorecord of

the copyrighted work cannot be obtained at a fair price, if— 

(1) the copy or phonorecord becomes the property of the user, and

the library or archives has had no notice that the copy or

phonorecord would be used for any purpose other than private

study, scholarship, or research; and 

(2) the library or archives displays prominently, at the place where

orders are accepted, and includes on its order form, a warning of

copyright in accordance with requirements that the Register of

Copyrights shall prescribe by regulation.97
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Q41 Can the library make an extra copy for its files, in the expec-
tation that there will be more interlibrary loan requests?

No. In both situations above, whether the copy is of an entire work or
merely a portion of it, the law says that the copy must become the prop-
erty of the user.98 This clause, in fact, requires distribution of the repro-
duction. This prevents the library from using either section to build up its
own collection.

Q42 Can the library make copies of articles for reserves, e-reserves,
or vertical files?

Not under section 108. As in the example in question 41, the copy placed
on reserve does not become the “property of the user.” However, there
may be fair use justifications for reserve copies. Each item should be eval-
uated on a case-by-case basis, using the fair use factors described in ques-
tion 11.

Q43 What does the law mean when it says “the library or archives
has had no notice that the copy or phonorecord would be
used for any purpose other than private study, scholarship, or
research”?

The statute uses the term “notice,” but does nothing to provide the form
or content of the notice, unlike the rather formal notice provisions of
other sections of the copyright law, e.g., section 512, which pertains to the
liability of online service providers. What if the librarian sees that the
patron is wearing a T-shirt or security identification badge that says
“ACME Document Reproduction Services” on it and the patron says “I
need this for work” or “Charge the ILL fee to our account”? Does the
library have “notice” according to law?99 Turning a blind eye would seem
to be stretching the law, looking to its spirit rather than to its letter. It
would also raise ethical questions that are beyond the scope of this book,
but are nonetheless of concern in the professional atmosphere of a library.

Q44 What is the copyright warning notice that is required for
display on order forms and at the place orders are taken? 

The second proviso, sections 108(d)(2) and 108(e)(2), requires that the
“library or archives displays prominently, at the place where orders are
accepted, and includes on its order form, a warning of copyright in accor-
dance with requirements that the Register of Copyrights shall prescribe by
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regulation.” These regulations have been promulgated and are now a
familiar copyright warning notice. According to the regulation, the notice
shall consist of a verbatim reproduction of the following: 

The copyright law of the United States (Title 17, United States Code)

governs the making of photocopies or other reproductions of copyrighted

material. Under certain conditions specified in the law, libraries and

archives are authorized to furnish a photocopy or other reproduction.

One of these specific conditions is that the photocopy or reproduction is

not to be “used for any purpose other than private study, scholarship, or

research.” If a user makes a request for, or later uses, a photocopy or

reproduction for purposes in excess of “fair use,” that user may be liable

for copyright infringement. This institution reserves the right to refuse to

accept a copying order if, in its judgment, fulfillment of the order would

involve violation of copyright law.100

Q45 I notice that the interlibrary loan provision of the copyright
law does not seem to allow copies of entire works if a copy is
available at a fair price. Does it allow a library to make a
copy if the only “fair price” copy is a used copy?

Yes. This differs from the replacement criteria, section 108(c), which
allows a library to copy an entire work to replace damaged, stolen, or lost
copies even if a used copy is available. Section 108(e) does not contain the
word “unused.”101 Thus if the copy is used, but otherwise available at a
fair price, then the library or archive cannot use section 108(e) to justify
copying the entire work or a substantial portion of it, but must instead
consider purchasing the used copy. 

Q46 What is the library’s legal responsibility with respect to self-
service photocopiers, scanners, computer printers, dual cas-
sette players, or other reproducing equipment?

This is spelled out in section 108(f), which says:

Nothing in this section— (1) shall be construed to impose liability for

copyright infringement upon a library or archives or its employees for the

unsupervised use of reproducing equipment located on its premises:

Provided, That such equipment displays a notice that the making of a

copy may be subject to the copyright law.

This provision limits the liability of the library or archive as a contribu-
tory infringer. “Two types of activities that lead to contributory liability
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are: (i) personal conduct that encourages or assists the infringement; and
(ii) provision of machinery or goods that facilitate the infringement.”102

In commenting on the exemption for libraries that provide reproducing
equipment, the authors of the White Paper on Intellectual Property noted
that except for libraries, “no other provider of equipment enjoys any
statutory immunity.”103 In return, libraries and archives must post a copy-
right warning on all equipment, photocopiers, computers, scanners, sam-
plers, fiche readers/printers, or any sort of equipment that allows a patron
to copy a copyrighted work.

Q47 What is the difference between sections 108(d) and (e) and
section 108(f)(1)? 

Section 108(f)(1) immunizes the library from secondary copyright liability
for infringement by patrons on its premises. However, it does not provide
any immunity, for example, when the library or its employees acting within
the scope of their employment make infringing copies under 108(d) or (e). 

Q48 Are library patrons immune from copyright suits if they use 
a library photocopier?

No. While the library may be immune from claims of contributory in-
fringement, the patron is not: nothing “excuses a person who uses such re-
producing equipment or who requests a copy under subsection (d) from lia-
bility for copyright infringement for any such act, or for any later use of such
copy or phonorecord, if it exceeds fair use as provided by section 107.”104

Q49 A patron donated videotapes of news programs. May we add
them to the collection?

As long as the library meets the requirements of section 108, it can copy
and lend a limited number of copies and excerpts of an audiovisual news
program.105 The House Report says that this exemption is intended to
apply to the daily newscasts of the national television networks, which
report the major events of the day. It does not apply to a documentary
(except documentary programs involving news reporting as that term is
used in section 107), or to magazine-format or other public affairs broad-
casts dealing with subjects of general interest to the viewing public.106

Programs such as 60 Minutes or 20/20 would not qualify; the purpose
is rather to “make off-the-air videotape recordings of daily network
newscasts for limited distribution to scholars and researchers for use in
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research.”107 The Conference Report echoes this intent to allow a library
to reproduce (by videotape, audiotape, etc.) newscasts, interviews, etc.,
and “to distribute a limited number of reproductions of such a program
on a loan basis.”108 However, both the House and Conference reports use
language suggesting that the qualifying library or archive make the copy
of the news program, rather than use a copy made by a patron. 

Q50 Can I make a copy of a work, under section 108, even if I
signed a licensing agreement that says I cannot make copies
for any purpose?

No. A library cannot use section 108 to override any contractual obliga-
tions assumed at any time by the library when it obtained a copy of a
work in its collections.109 Be careful when signing licensing agreements. If
your parent organization or a cooperative signed the licensing agreement,
get a copy and read it. A library’s ability to participate in interlibrary loan
might be limited by the license agreement the library signed when it
acquired the item for its collection.

Q51 When can my library make copies for interlibrary loan?

According to section 108, the copies must be made without any purpose
of direct or indirect commercial advantage.110 There have been no court
cases interpreting this language, but the legislative history suggests that
“[p]articipation by such library or archives in interlibrary arrangements
would come within the scope of the section 108.”111

The library is prohibited from making systematic multiple copies.112

A library may make a single copy of an item for a patron. Additional
copies may be made of the same material on separate occasions.113

Specific quantitative limits are suggested in the CONTU Guidelines on
Photocopying and Interlibrary Arrangements.

Q52 What are the CONTU Guidelines on Photocopying and Inter-
library Arrangements? Are these known as “the Rule of 5”?

The CONTU Guidelines on Photocopying and Interlibrary Loan
Arrangements were written by the National Commission on New Techno-
logical Uses of Copyright Works (CONTU) in a report for Congress.114

They have since become part of the de facto rules on quantitative limits on
interlibrary lending.

The guidelines are also known as “the Rule of 5,” although this is not
a legal limit, and is better characterized as “the Suggestion of 5.”115 Stated
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simply, the rule says that within any calendar year, a borrowing library
should not borrow more than five articles from the same periodical title
published within five years of the date of the request. If a library received
a request on January 1, 2003, for two articles from the same journal, one
from fall 1999 and the other from spring 1997, the library would count
the former but not the latter. Borrowing libraries are to keep three years
of records of all requests made and filled. 

Q53 Can my library make copies of articles for staff on a 
routing list?

If a library distributes a list of new journal articles to people on a routing
list, the library should be careful not to make systematic copies of the arti-
cles for staff. If the copying is part of a library’s routine table of contents
distribution and periodical reproduction service, then it is most likely sys-
tematic. The Senate Report had some harsh words for libraries and
archives involved in various common practices, suggesting that these are
in fact “systematic” and prohibited by section 108(g), such as a lending/
collection development consortium, a routing/photocopying service, and a
collection development plan among branches of the same library to avoid
multiple subscriptions.116 It can be argued, however, that the Conference
Report, and its adoption of the Rule of 5, supersede the Senate Report. 

Q54 I read that the term of copyright has been extended by
twenty years. Is there an exception for libraries?

There is a very weak exception for libraries. Section 108(h) was added by
recent copyright term-extension legislation.117 The term-extension legisla-
tion extended the duration of current copyrighted protection for works
protected as of December 31, 1998, by an additional twenty years. How-
ever, the library and archive community was given a special exemption.
These institutions do not need to recognize the additional twenty-year
extension if the purpose of the reproduction, distribution, display, or per-
formance of a published work is for preservation, scholarship, or research,
and the work is not subject to normal commercial exploitation.

Section 108(h) states: 

For purposes of this section, during the last 20 years of any term of copy-

right of a published work, a library or archives, including a nonprofit

educational institution that functions as such, may reproduce, distribute,

display, or perform in facsimile or digital form a copy or phonorecord of
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such work, or portions thereof, for purposes of preservation, scholarship,

or research,

if the library or archive after a “reasonable investigation” determines that
none of the following conditions apply: 

the work is subject to normal commercial exploitation; . . . a copy or

phonorecord of the work can be obtained at a reasonable price; or . . .

the copyright owner or its agent provides notice pursuant to regulations

promulgated by the Register of Copyrights that either of the conditions

set forth above apply, i.e., the work is still subject to normal commer-

cially exploitation or is available at a reasonable price.118

This exception is somewhat hollow, since the most desirable works for
which the library would like to ignore the additional twenty-year copy-
right term extension are those that a copyright owner would still attempt
to exploit commercially. Furthermore, there is no simple test to determine
if a work is subject to a normal commercial exploitation.

Q55 Can my library make a copy of a videotape or CD 
for interlibrary loan?

Not under section 108. While a library may make a copy of a journal
article (a literary work) for interlibrary loan, it may not make a copy of a
videotape cassette (an audiovisual work), musical work, pictorial, graphic,
or sculptural work, or a motion picture.119 This prohibition does not
apply to 108(b) or (c) rights, however; that is why the discussion earlier
posed the question of the replacement of damaged video or cassette tapes
under 108(c). It is acceptable, however, if a pictorial or graphic work, pub-
lished as an illustration, diagram, or similar adjunct to a work, is copied.

However, do not forget “fair use.” Depending on the circumstances, it
is possible that a copy could be made, after evaluating the four factors. In
fact, the House Report says:

In the case of music, for example, it would be fair use for a scholar doing

musicological research to have a library supply a copy of a portion of a

score or to reproduce portions of a phonorecord of a work. Nothing in

section 108 impairs the applicability of the fair use doctrine to a wide

variety of situations involving photocopying or other reproduction by a

library of copyrighted material in its collections, where the user requests

the reproduction for legitimate scholarly or research purposes.120
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Library Lending Exceptions and 
the First Sale Doctrine: Section 109

The “first sale doctrine” is at the foundation of public libraries in the
United States. Although the right to distribute a work is an “exclusive
right” maintained by the copyright holder, the Supreme Court has said
that it only applies to the “first sale” of the item.121 Once a library buys
an item, it may lend, resell, or do whatever it chooses with it.

In contrast to the American first sale doctrine, other nations such as
Canada, the United Kingdom, and Australia operate under a “public
lending right” system. Such systems pay royalties to authors after the
book has been sold, based on the number of times it gets checked out of
the library. In enacting the Public Lending Right Bill in 1985, the
Australian minister at that time said: “Public Lending Right (PLR) is an
internationally recognised concept of compensation paid to authors to
recompense them for income lost by the free multiple use of their books
in public lending libraries.”122

In the United States, on the other hand, the first sale doctrine “assures
the copyright owner that, until she parts with ownership, she has the right
to prohibit all others from distributing the work. On the other hand, once
a sale has occurred, the first sale doctrine allows the new owner to treat
the object as his own.”123 In other words, the right of control created by
the copyright law ends after the first sale of the work, whether a book,
video, CD, etc.  

This concept is embodied in section 109:

Notwithstanding the provisions of section 106(3), the owner of a partic-

ular copy or phonorecord lawfully made under this title, or any person

authorized by such owner, is entitled, without the authority of the copy-

right owner, to sell or otherwise dispose of the possession of that copy or

phonorecord.124

The term “object” here refers to the physical embodiment of the copy-
righted work, as opposed to the copyright itself. The first sale doctrine
applies to this physical embodiment of the work. This is one reason the
U.S. Copyright Office rejected the extension of section 109 into cyber-
space and the creation of a digital first sale doctrine:

Digital transmission of a work does not implicate the alienability of a

physical artifact. When a work is transmitted, the sender is not exercis-

ing common-law dominion over an item of personal property; he is exer-
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cising the central copyright of reproduction with respect to the intangible

work. . . . The underlying purpose of the first sale doctrine is to ensure

the free circulation of tangible copies.125

Q56 May my library lend software as well as books?

Yes, if a nonprofit library lends the program for nonprofit purposes. Also,
the library must affix the following notice to the packaging that contains
the computer program, verbatim:

The notice must be affixed by means of a label cemented, gummed, or oth-
erwise durably attached to the copies or to a box, reel, cartridge, cassette,
or other container used as a permanent receptacle for the copy of the com-
puter program. The notice must be printed in such manner as to be clearly
legible, comprehensible, and readily apparent to a casual user of the com-
puter program.127

Q57 If my library is part of a profit-making institution, may I still
lend the software?

No. The software and music industry, concerned that software and CD
resale shops would undermine the market for their products, lobbied
Congress for an exception to the first sale doctrine, one that would give a
carve-out or return to the copyright owner of some level of control over
subsequent transfers, including resales of these two types of works. 
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Computer Programs Notice: 
Warning of Copyright Restrictions

The copyright law of the United States (Title 17, United States Code) governs the
reproduction, distribution, adaptation, public performance, and public display of
copyrighted material. Under certain conditions specified in law, nonprofit libraries
are authorized to lend, lease, or rent copies of computer programs to patrons on a
nonprofit basis and for nonprofit purposes. Any person who makes an unautho-
rized copy or adaptation of the computer program, or redistributes the loan copy,
or publicly performs or displays the computer program, except as permitted by title
17 of the United States Code, may be liable for copyright infringement. This insti-
tution reserves the right to refuse to fulfill a loan request if, in its judgement, ful-
fillment of the request would lead to violation of the copyright law.126



The Computer Software Rental Amendments Act of 1990128

addressed these concerns by amending section 109 to provide for an ex-
ception to the first sale doctrine with respect to two categories of works. 

[N]either the owner of a particular phonorecord nor any person in pos-

session of a particular copy of a computer program (including any tape,

disk, or other medium embodying such program), may, for the purposes

of direct or indirect commercial advantage, dispose of, or authorize the

disposal of, the possession of that phonorecord or computer program

(including any tape, disk, or other medium embodying such program) by

rental, lease, or lending, or by any other act or practice in the nature of

rental, lease, or lending.129

Thus the right to dispose of a computer program or phonorecord by
“rental, lease, or lending” requires the permission of the copyright owner. 

However, section 109(b) provides that this exception to the first sale
doctrine “shall [not] apply to the rental, lease, or lending of a
phonorecord for nonprofit purposes by a nonprofit library or nonprofit
educational institution.”130 In other words, there is an exception to the
exception for “nonprofit library and nonprofit educational institutions”
for the rental, lease, or lending of phonorecords, such as a music CD.

In an attempt to balance the rights of owners and users, Congress
recognized the potential for abuse and so required that libraries remind
patrons of their obligations to honor the copyright of others. 

The Committee does not wish, however, to prohibit nonprofit lending by

nonprofit libraries and nonprofit educational institutions. Such institu-

tions serve a valuable public purpose by making computer software

available to students who would not otherwise have access to it. At the

same time, the Committee is aware that the same economic factors that

lead to unauthorized copying in a commercial context may lead library

patrons also to engage in such conduct.131

Q58 Can a nonprofit library, such as a public high school’s media
center, give used software to a grade school? 

A nonprofit educational institution can transfer (give or “donate”) a copy
of a software program to another school. The transfer of possession of a
lawfully made copy of a computer program by one nonprofit educational
institution to another or to faculty, staff, and students does not constitute
rental, lease, or lending for direct or indirect commercial purposes and is
permitted.132
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Q59 Can a nonprofit library, such as a public high school’s media
center, sell the software in a used book sale?

No, the exemption is only for transfer to another nonprofit educational
institution.133

Q60 If my library legitimately purchases an electronic item, such
as a journal article, may it lend or sell it under the first sale
doctrine?

The chances are good that the library signed a licensing agreement that
dictates specific terms as to the use of the electronic articles. If the licens-
ing agreement is silent, it is a difficult question as to what constitutes a
legitimately purchased copy in the digital world. The U.S. Copyright
Office believes that the first sale doctrine does not cover electronic articles
such as an e-book, even if acquired by sale.134

Performances and Displays: Section 110

Section 110 helps libraries and others use copyrighted materials with
respect to performances and displays. 

Q61 Teachers show videos in their classrooms all the time, even
videos that they check out from our library. Can we show the
same videos as part of library programs?

Generally not. Teachers have a special exception for

performance or display of a work by instructors or pupils in the course

of face-to-face teaching activities of a nonprofit educational institution,

in a classroom or similar place devoted to instruction, unless, in the case

of a motion picture or other audiovisual work, the performance, or the

display of individual images, is given by means of a copy that was not

lawfully made under this title, and that the person responsible for the

performance knew or had reason to believe was not lawfully made.135

Several points should be made regarding the provisions of this section.
First, the performance or display in subsection (1) must be made “by in-
structors or pupils”; it cannot be done by other students not in the class.
Second, the exemption applies to any type of work. In other words, there
is no limitation on the type of work that may be performed or displayed
in a classroom. Possible categories of works include motion picture or
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audiovisual works (a videocassette, for example), nondramatic literary
works (a novel, for example), musical works (a song), dramatic works (a
stage play), or dramatico-musical works (a Broadway musical). “To
‘perform’ a work means to recite, render, play, dance, or act it, either
directly or by means of any device or process or, in the case of a motion
picture or other audiovisual work, to show its images in any sequence or
to make the sounds accompanying it audible.”136

The major limitation on this very broad section 110(1) exemption is
that it must occur within the context “of face-to-face teaching activities of
a nonprofit educational institution, in a classroom or similar place
devoted to instruction.” This means that while the students and teacher
need not see each other, “it does require their simultaneous presence in the
same general area.”137 Remote broadcasts (i.e., distance education) are
not allowed (but are covered by subsection (2) of section 110), but as long
as the instructor and pupils are in the same building or general area the
exemption would apply. This would allow for a transmission from one
room to another because all the students could not physically fit into the
same lecture hall.

The “teaching activity” language requires that the content of the mate-
rial be related to the curriculum. While showing a Hollywood film adapta-
tion of Romeo and Juliet would qualify in a literature class, a showing of
the horror film Scream as an end-of-the-semester reward would not. The
“teaching activities” do not include performances or displays, “whatever
their cultural or recreational value or intellectual appeal, that are given for
the recreation or entertainment of any part of their audience.”138

Q62 We have educational programs in our meeting room. 
Is that “a similar place devoted to instruction”?

The section 110(1) exemptions must be in a bona fide educational envi-
ronment to students enrolled in the class.139 For example, showing a
video to the school’s Spanish Club members that meet in the library would
not qualify. Showing a videocassette at a public library meeting room as
part of a travel program would also not qualify. If a library rents out its
meeting room, it would be wise to require groups to secure all necessary
performance licenses and exempt the library from any penalties for any
failure on their part to do so. 

Q63 If two or three students are in the library and wish to view 
a video, is that permissible?
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There is some debate over whether the ad hoc gathering of two or three
patrons—for example, students in the library working on a school
project—would also infringe copyright. The question is whether the
viewing is a public performance (calling one of the exclusive rights of a
copyright owner into play) for which a performance right is needed. The
law states that a public display or performance is one that is made in a
public place “where a substantial number of persons outside of a normal
circle of a family and its social acquaintances is gathered.”140 Students
from a classroom would meet the public performance criteria. 

If the video viewing takes place in an academic or school library, the
section 110 exemption may apply if in fact the library space also serves as
a “classroom or similar place devoted to instruction.”141 An affirmative
answer to this question in a public library is far less certain, since it would
seem that the viewing of the video by two or three patrons there, even if
each of them knew each other, might be a public performance because the
library in general is “a place open to the public . . . where a substantial
number of persons outside of a normal circle of a family and its social
acquaintances” may gather.

There have not been any court cases clarifying public library video
viewing. However, one could argue that even the small grouping consti-
tutes a “public performance,” needing a license. In cases involving video
viewing in video stores, courts held that although the viewings were in
booths, they were public performances, because the stores where the
booths were located were “public.”142 This contrasted with private
viewing in a hotel room, which a court found was not a public perfor-
mance because hotel rooms, once rented for occupancy, were deemed
“private.”143 A videotape system installed in a hotel for remote operation
by hotel guests, who used it for transmitting selected videotapes for
viewing on television sets in their hotel rooms, was a public performance
requiring copyright license, because of the transmission.144

On the other hand, arguments have been made that video viewing in
small groups in a public library may sometimes be “fair use,” depending
on the purpose, nature, amount viewed, and effect on the market.145 (See
question 11 for more on “fair use.”) But again, this result uses section
107, not section 110. 

Q64 Can a library turn on the television or the radio for the
public to enjoy?

Generally, a library may allow patrons to view CNN broadcasts through
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a television console or play the local classical music station on a normal
radio for the enjoyment of patrons. The “purpose is to exempt from copy-
right liability anyone who merely turns on, in a public place, an ordinary
radio or television receiving apparatus of a kind commonly sold to
members of the public for private use.”146 However, a concert-sized
jumbo-tron or speaker system would not be the sort of apparatus con-
templated in the law.147

If the transmission received is of a nondramatic musical work (a song,
for example) intended to be received by the general public, originated by
a radio or television broadcast station licensed as such by the Federal
Communications Commission, or, if an audiovisual transmission, by a
cable system or satellite carrier,”148 then limitations on the number of
receiving units used exist. The size of the library matters. If the library has
“less than 2,000 gross square feet of space (excluding space used for cus-
tomer parking and for no other purpose),”149 multiple devices such as
monitors are acceptable. But if the library has more than 2,000 gross
square feet of space (excluding space used for customer parking), then
there may be up to six loudspeakers in the library (and up to four in one
room),150 and up to four audiovisual devices (and no more than one in
any one room). A screen for the audiovisual device may not be larger than
fifty-five inches (measured on the diagonal).151

While a library in the latter category (more than 2,000 gross square
feet) could have a standard television monitor (less than fifty-five inches)
that receives broadcasts for patron viewing, it could not place a monitor
in each corner of the library stack area. It could, however, place one moni-
tor in the main reading room, one in the children’s area, and another in
the checkout alcove or entrance hall, making sure not to exceed the limit
on total receiving devices (“not more than 4 audiovisual devices”).152

DURATION OF COPYRIGHT: 
SECTIONS 302–304

Determining whether an older work is still protected by copyright law is
complicated for several reasons. First, Congress has altered the term of
copyright on numerous occasions. Second, Congress also conceptually
changed the triggering act, moving from formalistic registration and notice
provisions to a current system of having the work in theory protected from
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its creation. These are two quite different events. Finally, restoration pro-
visions may actually restore the copyright of certain works of foreign
origin whose copyright was lost due to factors other than expiration, e.g.,
renewal requirements. The restoration rules are complex and beyond the
scope of this introduction.153

In general, a work is not eligible for copyright restoration under U.S.
law if it is no longer protected in its country of origin. The current term
of duration for published works created after March 1, 1989, is the life of
the author plus 70 years. If the work is an anonymous, pseudonymous, or
a work for hire the duration is the shorter of 95 years from publication or
120 from creation.

Before the 1989 date, but after January 1, 1978, if a work was pub-
lished without notice of copyright but later registered, the same duration
rules apply. If the same work was published during this period without
copyright notice but not subsequently registered, it is in theory in the
public domain. The complexity of even these introductory duration guide-
lines underscores the confusion that resulted when the United States
moved away from formal registration and notice requirements.

For a work published before the 1978 date, the operative trigger was
the publication of the work. If the work was published with notice and the
work’s copyright was renewed, the duration is 95 years (28-year period,
plus a renewal of 47, and a recent extension of 20 years for a total of 95
years). The final 20-year extension was added in 1998.154 Before that recent
extension, the term was 75 years (1998 ! 75 = 1923). In other words, works
published with proper notice before 1923 are no longer protected by
copyright and are in the public domain. Works published after 1922 are
potentially still protected. However, if the work was published with notice
between 1923 and 1963 (before the term renewal was made automatic)
but the copyright was not renewed, the work is in the public domain. 

If the work was published with notice between 1923 and 1963 and the
copyright was in fact renewed, or the work was published with notice
between 1964 and 1978 (when renewal was automatic, but notice was
still required), then in either case the duration of copyright is 95 years
from publication (and the earliest a work would fall under the public
domain would be 2018). This demonstrates the impact of the new term
extension legislation: a work published in 1928, and still protected in
1998, had its term of copyright extended by 20 years.

The duration rules are slightly different for unpublished works but
are simpler due to the absence of “publication” dates. For works created
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on or after January 1, 1978, the same life plus 70 (known author) or
95/120 (anonymous, pseudonymous, or a work for hire) rules apply. For
works created before 1978 but unpublished at the time the new law took
effect in 1978 (the 1976 Copyright Revision Act had a delayed “effective”
date), there are two alternatives. If the work is somehow published before
January 1, 2003, then the duration of copyright is for the life of the author
plus 70 years or December 31, 2047, whichever is greater. If the work is
created before 1978 but not published until after December 31, 2002,
then the duration is the life of the author plus 70 years. For unpublished
works when the death date of the author is not known, the duration is 120
years from creation. (For a table of the copyright duration rules, see the
appendix to this chapter.)155

PATRONS AND LIBRARY LIABILITY

Q65 If patrons are using my library’s computers to copy material
illegally, can my library be on the hook?

It is possible. If the library facilitates the copying, has the right and ability
to control the copying, and gets a financial benefit such as charging for use
of the equipment, it can be sued under the legal doctrine of “vicarious
infringement.” The library need not have known about the infringement.
Another legal claim, though less likely in the library environment, is “con-
tributory infringement.”156 To be contributorily liable, the library must
have known (or had reason to know) of the infringing act, and induced,
caused, or contributed to the act of infringement.

Q66 Our library does not get any financial benefit when patrons
infringe. Can we still be “vicariously liable”?

The argument that you get no financial benefit will help if you go to court.
On the other hand, the copyright owner will try to argue that the library
is getting some financial benefit—perhaps a need to buy fewer copies of a
CD-ROM, or a less extensive performance license. Even if the library
argues that it would not buy more copies, or that the source is a free
Internet resource, a financial benefit can result when material “acts as a
draw” for customers, as demonstrated in the recent Napster decision.157

If the infringing activity brings in more patrons and the library’s increased
user base helps it get increased funding, a copyright owner could argue
that the library is getting a financial benefit. A more direct link could be
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shown if the library charges beyond cost recovery for access to equipment
such as Internet workstations or CD burners, or for use of performance or
display space. 

Q67 Patrons have used our photocopiers for many, many years.
We even get some direct financial revenue from this. Yet
we’ve never been sued for “liability” or contributing to 
copyright infringement.

You are right to notice that the underlying issue (library liability for patron
copying) is exactly the same as when patrons use library photocopiers.
However, the American Library Association lobbied successfully for a spe-
cific copyright provision that protects libraries when patrons use photo-
copiers or any other reproducing equipment. Section 108(f)(1) exempts a
library from liability for the unsupervised use of “reproducing equipment
located on its premises” provided that the equipment displays a notice that
the making of a copy may be subject to the copyright law.158 You may
notice that the law does not specifically say “photocopiers only.” This pro-
vision logically protects libraries for other types of equipment, but it has not
been tested for equipment such as computers or scanners. Moreover, there
are other activities that a patron might engage in and that the library might
illegally assist in beyond the use of reproducing equipment via 108(f)(1),
such as unlawful displays or performances of copyrighted materials.

Q68 Can a library be liable when its patrons use its equipment 
to infringe copyright?

Chapter 2, “Designing the Library Web Page,” discusses the relevant con-
cepts of vicarious and contributory liability. Most libraries have had pho-
tocopy machines and are familiar with the recommended notice to be
posted by those machines:

The law does not specify the exact wording. Many libraries use the notice
depicted here.
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NOTICE: THE COPYRIGHT LAW OF THE UNITED STATES (TITLE 17 U.S.
CODE) GOVERNS THE MAKING OF PHOTOCOPIES OR OTHER REPRO-
DUCTIONS OF COPYRIGHTED MATERIAL. THE PERSON USING THIS
EQUIPMENT IS LIABLE FOR ANY INFRINGEMENT.



Q69 What if the library makes the copy at the request of a patron,
as in interlibrary loan, or in response to a faxed or e-mailed
request?

The law requires that a specific notice be posted at the place the orders are
accepted. It must say:159

The displayed warning must be printed on heavy paper or other durable
material. It must have at least an 18-point typeface. The sign must be dis-
played prominently, in such a manner and location as to be clearly visible,
legible, and comprehensible to a casual observer within the immediate
vicinity of the place where orders are accepted.160

Q70 If we make the copies, it is usually because we got the request
by fax or e-mail. Our patrons are not going to see this notice!

Technically, if you display the notice where the orders are received, you
are in compliance with the law. To comply with the spirit of the law, it is
recommended that you routinely send the notice as a part of your e-mail
or fax reply. The law also requires that the library put the work’s own
copyright statement (e.g., “Copyright © 2003 Mary Minow”) on the
copy. This statement is typically found at the beginning or end of a work.
If and only if no copyright statement for the actual work can be found, the
library may substitute a statement that the work may be protected by
copyright.161 Libraries often use a rubber stamp, “Warning! This work
may be protected by copyright,” for this purpose.
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NOTICE: WARNING CONCERNING 
COPYRIGHT RESTRICTIONS

The copyright law of the United States (Title 17, United States Code) governs
the making of photocopies or other reproductions of copyrighted material.

Under certain conditions specified in the law, libraries and archives are autho-
rized to furnish a photocopy or other reproduction. One of these specific condi-
tions is that the photocopy or reproduction is not to be “used for any purpose
other than private study, scholarship, or research.” If a user makes a request for,
or later uses, a photocopy or reproduction for purposes in excess of “fair use,”
that user may be liable for copyright infringement.

This institution reserves the right to refuse to accept a copying order if, in its
judgment, fulfillment of the order would involve violation of copyright law.



Q71 Should I put up the same notice next to my computers or
computer printers where patrons make copies?

Yes. Post the notice not only by your photocopiers, but also next to any
“reproducing equipment” that can print or make copies of digital mate-
rial. You should also put the notice on the website or other portal screens
that patrons use to access copyrighted material.

Q72 Will the notice protect me if patrons make copies of digital
material that the library leases from a vendor?

No. Bear in mind any contractual obligations that your library (or its
parent institution, or consortium) signed in order to get the digital infor-
mation. The relationship between contract law and copyright law is com-
plicated and not completely settled.162 It is best to ensure that your licens-
ing agreements are written with the library patrons’ needs in mind,
including provisions for fair use. For an excellent source on negotiating
license agreements that are geared for library patrons, see Yale University’s
Liblicense website. It gives sample contract clauses beneficial to libraries,
an excellent glossary of contract terms, and other useful tips.163

Q73 I don’t need to worry about library patrons making illegal
copies off our Internet-access computers, when everything on
the Internet is free anyway, right?

The bad news is that the Internet is not always as free as it seems. For
example, if pirated content (music or movies, for example) is posted on
the Internet, patrons who copy that material can be infringing copyright.
The good news is that you may be protected by a new provision in the
copyright law, known as the “online service provider” provisions of the
Digital Millennium Copyright Act.164

Q74 Is my library covered under the “online service provider”
(OSP) provisions?

If your library offers Internet access to the public, it is considered an
“online service provider” with regard to copyright law. This is because it
provides connections for digital online communications for users, to mate-
rial of the users’ choosing, without modifying the content sent or received.
The term “online service provider” thus refers to a provider of online ser-
vices or network access or an operator of facilities for the provision of
these services.165 For further treatment of these issues, see Jay Dratler Jr.,
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Cyberlaw: Intellectual Property in the Digital Millennium; and Tomas
Lipinski, “Legal Issues in Web-Based Distance Education,” in Handbook
of American Distance Education, edited by Michael G. Moore.166

Q75 What protection does my library get under the OSP 
provisions?

It depends on what copying activities your library computers are involved
with. Note that the OSP provisions will protect the library from liability
for acts of its patrons, but not acts by library employees. Once the library
qualifies for protection under section 512, any liability it has is limited to
injunctive relief, with no monetary damages of any kind. The law distin-
guishes between four different functions that library computers are
involved with when electronic copies are made: 

(1) Transitory copies
(2) Cached copies
(3) Information residing on library computers at the direction of users 
(4) Information location tools such as links or online directories 

The law automatically protects your library for the “transitory” and
“cached” copies it makes, under the conditions set forth below. The law
can protect your library for “information residing on systems” (posted by
others) and “information location tools” (i.e., linking) if the library desig-
nates an agent and then follows the procedures specified in section
512(g).167

The first two categories refer to transmissions that occur automatically.
1. Transitory copies. Transitory copies are made automatically in the

operation of a network, where the library computers act merely as a
conduit. The library is not liable for copies made in transient transmis-
sions as long as the library does not (1) initiate the transmission, (2) facil-
itate the transmission by any other than automatic means, (3) select the
recipients of the materials by any other than automatic means, (4) make
copies of the materials for any longer than ordinarily necessary to trans-
mit the materials to the user, or (5) modify the materials transmitted.168

2. Cached copies. Computers can be set to cache copies of materials
in order to save bandwidth and reduce waiting time on subsequent
requests for the same material. The library is not liable for cached copies
if (1) the library doesn’t itself make the material available, (2) the patron
transmits the copy to a third party, and (3) the materials are stored only
by automatic means. The following conditions must be met: the library (a)
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must not modify the materials, (b) must comply with general industry
standards with regards to refreshing, reloading, or updating material, (c)
must not interfere with technology associated with the material that returns
“hit” information to the party that posted the material, (d) must not inter-
fere with passwords or fee requirements, and (e) must expeditiously
remove or disable access upon notification of claimed infringement.169

The third and fourth categories do not involve “automatic” copying
by computers, and libraries have an increased chance of being liable.
However, if the library designates an agent (required for posting situa-
tions, recommended for others) and follows procedures outlined in section
512 of the Copyright Act (see below), it can greatly limit its liability to at
most injunctive relief alone.

3. Information residing on library computers at the direction of users.
The library is not liable if storage of information on library computers is
done at the direction of patrons if the library (1) does not have knowledge
that the material is infringing, (2) does not receive a financial benefit from
the infringing activity, if the library has the right and ability to control the
activity, and (3) upon notification of claimed infringement responds expe-
ditiously to remove or disable access to the material.

The library must designate an agent to receive notifications of claimed
infringements.

4. Information location tools such as links or online directories. What
if the library puts a link on its home page to a site filled with pirated music
or videos? The library is not liable if it (1) does not have knowledge that
the material is infringing, (2) does not receive a financial benefit directly
from the infringing activity, if the library has the right and ability to
control the activity, and (3) upon notification of claimed infringement,
responds expeditiously to remove or disable access to the material.170

The library need not designate an agent to receive notifications of
claimed infringements, but it is recommended to do so.

Q76 How does a library “designate an agent” to receive notifica-
tions of claimed infringements, as required for the last two
categories, “information residing on library computers” and
“information location tools”?

The Copyright Office website explains how to designate an agent.171

There is a $20 fee. Although you are not required to use a specific form,
the site gives a suggested format for providing the required information:
name, address, telephone number, and e-mail of agent, as well as name
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and address of the library.172 To check to see if your library (or its parent
institution) has designated an agent, you can check the Copyright Office’s
website, which lists all agents.173 You must also post the agent’s informa-
tion on your own website. An example of this can be seen at the Contra
Costa County Library website.174

Q77 If I designate an agent, am I “inviting” copyright owners 
to go after my library?

Probably not. The person who signs the notification of claimed infringe-
ment is subject to the penalty of perjury. The law states that the copyright
owner’s notice to the library must be in writing, directed to the designated
agent, and include the following:

(1) A physical or electronic signature of a person authorized to act on
behalf of the copyright owner

(2) Identification of the work that is allegedly infringed
(3) Identification of the material that is to be removed (or access dis-

abled)
(4) Contact information of the complaining party
(5) A statement that the above information is accurate, under penalty

of perjury175

Failure to comply substantially with these requirements means the notifi-
cation will not be valid. 

Q78 If I get a legal claim that meets these requirements, 
what must I do? 

To gain protection under this provision of the Copyright Act, you must
promptly remove or block access to the item(s) in the notice. In addition,
one court has ruled that the notice a copyright owner sends need not be
“perfect” before your responsibility to act on it is triggered.176

Q79 I see that the Copyright Act has procedures for counter-
notification by a party who thinks that the “take down” 
was wrongly done. How does this apply to my library?

This provision applies mainly to mainstream Internet service providers,
who may be taking down documents posted by subscribers.177 The sub-
scribers then have an opportunity to respond. It is not as likely to apply
to libraries, especially outside of a school or university setting. Libraries
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could possibly take down material that a patron stored on a library com-
puter (an act that was probably not consistent with library policy, whether
or not the document was infringing). Alternatively, a library could take
down a link or directory that the library itself posted, again not a likely
source for an outside complaint. Nevertheless, if there is a “counter-
notice” to the library to “put back” the material because the patron says
that it is not infringing copyright, the library must “put back” the mate-
rial within ten business days, unless the matter is referred to court.

For further information, see section 512(g)178 of the Copyright Act,
or read a helpful legal memo by Arnold Lutzker, written for the Associa-
tion of Research Libraries.179

Q80 Doesn’t it invade the privacy of our patrons if the library 
is checking to see what copies they are making?

The Copyright Act explicitly states that the library is not required to
monitor its service or access material in violation of law (such as the
Electronic Communications Privacy Act) in order to be eligible for liabil-
ity limitations.180

Q81 What happens if my library designates an agent and then
decides not to take down a link or follow through on the rest
of the procedures?

That is your library’s choice. You may prefer to handle the claim in
another way. The OSP provision merely provides you certain protections
if you wish to seek them. As always, seek legal counsel in handling any
legal claim.

LIABILITY AND REMEDIES: 
SECTIONS 501–504

Liability

If a library violates one of the exclusive rights of the copyright, it can be
sued for copyright infringement. According to the copyright law, this is
true even if the library is part of state or local government.181 However,
the courts are currently taking an unusual approach to state liability in the
area of many federal laws. The Eleventh Amendment of the United States
Constitution states:
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The judicial power of the United States shall not be construed to extend

to any suit in law or equity, commenced or prosecuted against one of the

United States by citizens of another state, or by citizens or subjects of any

foreign state.182

Recent U.S. Supreme Court decisions have interpreted the Eleventh
Amendment to immunize states from certain federal laws. In Florida
Prepaid Postsecondary Education Expense Board v. College Savings
Bank183 and College Savings Bank v. Florida Prepaid Postsecondary
Education Expense Board,184 the Supreme Court ruled that states cannot
be sued in federal court for patent or trademark infringement, since Con-
gress overstepped its bounds when passing legislation making states
subject to suit. The immunity would only apply to a state law library, state
university library, etc., since municipalities, counties, and other political
subdivisions, such as a public school district, do not partake in a state’s
Eleventh Amendment immunity,185 and thus remain liable for copyright
infringement.

The Fifth Circuit expanded the concept to include claims of copyright
infringement.186 A district court has also held that the Eleventh Amend-
ment immunity applies to misappropriation claims.187 This does not mean
that states’ libraries and archives should infringe copyright with reckless
abandon, since Senator Patrick Leahy and others in Congress have vowed
to close this gap.188 Several bills have since been introduced to restore the
liability of states.189 These did not pass, but it is expected that similar ver-
sions will be reintroduced in the 107th Congress. Even without this legis-
lation, states may still find themselves liable, since immunity can always
be waived by agreements such as a license agreement.

Remedies

Q82 If my library loses a copyright lawsuit, what are the legal
consequences?

Assuming a library is successfully sued, several remedies are available to
the copyright owner. First, the copyright owner may seek an injunc-
tion.190 The injunction can be temporary or permanent and, if granted,
could order the library to remove infringing material from its website or to
cease the further display or distribution of off-air tapes or the circulation
of infringing copies of material. The copyright owner may also seek to have
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the infringing copies impounded pending the outcome of the litigation and
destroyed as a final remedy.191 These remedies are considered “equitable.”

Another set of remedies involves money or “damages.” There are two
types of damages that the copyright owner can recover: statutory or
actual. The copyright owner may receive one but not both sorts. 

Actual Damages

The copyright owner is entitled to recover the actual damages suffered by
him or her as a result of the infringement, and any profits of the library
that are attributable to the infringement and are not taken into account in
computing the actual damages.192 If a library has loaded a software
program onto eleven computers when it only purchased a single copy for
a single installation and the program cost $99.99, damages would be
$999.90 (ten programs loaded without permission at $99.99 each). If a
library made five copies of a book in excess of fair use, the loss (damage)
to the copyright owner would represent the price of five copies, i.e., the
lost sales from the five copies photocopied.

Statutory Damages

Statutory damages are the bane of copyright defendants. The copyright
owner may elect an award of damages set by the copyright statute. The
statute requires that each infringement be calculated at no less than $750
and up to $30,000, as the court considers just.193 Statutory damages can
add up rapidly, since the dollar amount, determined by the court, applies
to each work infringed. Statutory damages in the UMG Recordings, Inc.
v. MP3.com, Inc. case approached $118 million:

Weighing not only the foregoing factors but all the other relevant factors

put before the Court, the Court concludes, and hereby determines, that

the appropriate measure of damages is $25,000 per CD. If defendant is

right that there are no more than 4,700 CDs for which plaintiffs qualify

for statutory damages, the total award will be approximately

$118,000,000; but, of course, it could be considerably more or less

depending on the number of qualifying CDs determined at the final phase

of the trial scheduled for November of this year.194

Statutory damages may reach $150,000 per work where there is evidence
of “willfulness”195 or be reduced to $200 if the court finds that “such
infringer was not aware and had no reason to believe that his or her acts
constituted an infringement of copyright.”196
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Libraries and Actual Damages

Most important to libraries is a provision in section 504 that eliminates
statutory damages if:

(1) the infringer believed and had reasonable grounds for believing
that his or her use of the copyrighted work was a fair use; and

(2) the infringer was an employee or agent of a nonprofit educational
institution, library, or archives acting within the scope of his or her
employment; or

(3) [was] such institution, library, or archives itself which infringed by
reproducing the work in copies or phonorecords.197

However, for a library to avail itself of the provision, there must a rea-
sonable belief that the act that triggered the claim of infringement was a
fair use. If so, then the costly statutory damages are waived and the library
would be liable only for the actual damages, which may be far less. For
example, actual damages could be the value of a second or third copy of
a reproduced book or the royalty due the “performance” of a video
loaded on the library website and made available for patron viewing.
Given the increased awareness of copyright violations in all library set-
tings, coupled with the availability of cases providing judicial insight into
the application of copyright law in new environments, like the Napster
case, the standard for arguing what is a reasonable belief of fair use is
getting higher.

Attorney’s Fees

The prevailing party (this may be the plaintiff or the defendant) may also
be awarded attorney’s fees and cost at the court’s discretion.198

Criminal Penalties

There are also provisions for criminal penalties. Generally, a criminal
copyright infringement requires that the infringement be executed with
intent (“willfully”) and  for “commercial advantage” or “financial gain.”
A defendant could face up to 5 years in prison if the offense consists of the
copying or distribution, including by electronic means, during any 180-
day period, of 10 or more copies of one or more copyrighted works, which
have a total retail value of more than $2,500. The defendant could face up
to 10 years if the offense is a second or subsequent offense. In any other
case, the defendant may be imprisoned up to one year. 
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Criminal infringement need not include the selling of the illegal copy,
but exchanging or trading it for another copyrighted work, such as by
uploading or downloading software on an electronic bulletin board or
website.199

If the copying was not done for commercial advantage or financial
gain, criminal penalties may still be imposed at a lesser degree. A defen-
dant can face up to one year in prison if the total retail value of the copies
is up to $1,000. If the defendant made at least 10 copies and the retail
value is more than $1,000, he can face up to 3 years in prison. If it is a
second or subsequent offense, he could face up to 6 years.200
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Criminal Penalties for Copyright Infringement

Commercial advantage or financial gain:

Up to one year in prison

If copying has retail value of more than $2,500 and 10
copies or more are made during a 180-day period, up
to 5 years in prison

If second or subsequent offense, up to 10 years in prison

Not done for commercial advantage or financial gain:

Up to one year in prison if retail value is up to $1,000

If copying has retail value of more than $1,000 and 10
copies or more are made during a 180-day period, up
to 3 years in prison

If second or subsequent offense, up to 6 years in prison

18 U.S.C. §2319 (2001)



APPENDIX 

When Works Pass into the Public Domain: 
Copyright Terms for the Archivist*
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UNPUBLISHED WORKS

What Will Become Public
Type of Work Copyright Term Domain on January 1, 2003

Unpublished works Life of the author + 70 years Works from authors who 
died before 1933

Unpublished anonymous 120 years from date of Works created before 
and pseudonymous works, creation 1883 
and works made for hire 
(corporate authorship)  

Unpublished works created Life of the author + 70 years Nothing. The soonest the 
before 1978 that are or December 31, 2047, publications can enter the
published before January 1, whichever is greater public domain is January 
2003 1, 2048

Unpublished works created Life of the author + 70 years Works of authors who
before 1978 that are pub- died before 1933 
lished after December 31, 
2002  

Unpublished works when 120 years from date of Works created before 
the death date of the author creation† 1883†
is not known**     

* These charts were published in Peter B. Hirtle, Recent Changes to the Copyright Law:
Copyright Term Extension, ARCHIVAL OUTLOOK, January–February 1999. They are based in
part on Laura N. Gasaway’s chart, When Works Pass into the Public Domain, at
http://www.unc.edu/~unclng/public-d.htm, and similar charts found in Marie C. Malaro, A
LEGAL PRIMER ON MANAGING MUSEUM COLLECTIONS 155–156 (Washington, D.C.: Smithsonian
Institution Press, 1998). Gasaway’s chart is also available at http://cidc.library.cornell.edu/
copyright/. 

** These works may still be copyrighted, but certification from the Copyright Office is a com-
plete defense to any action for infringement.

†  Presumption as to the author’s death requires a certified report from the Copyright Office
that its records disclose nothing to indicate that the author of the work is living or died less
than 70 years before.



† † A 1961 Copyright Office study found that fewer than 15 percent of all registered copyrights
were renewed. For textual material (including books), the figure was even lower: 7 percent.

‡ A good guide to investigating the copyright and renewal status of published work is Samuel
Demas and Jennie L. Brogdon, Determining Copyright Status for Preservation and Access:
Defining Reasonable Effort, LIBRARY RESOURCES AND TECHNICAL SERVICES 41, no. 4 (October
1997), at 323–334.
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PUBLISHED WORKS

Time of Publication Conditions Public Domain Status

Before 1923 None In public domain

Between 1923 and 1978 Published without a copy- In public domain  
right notice

Between 1978 and March Published without notice In public domain
1, 1989 and without subsequent

registration

Between 1978 and March  Published without notice 70 years after death of 
1, 1989 and with subsequent author, or if work of

registration corporate authorship, the
shorter of 95 years from
publication, or 120
years from creation

Between 1923 and 1963 Published with notice but In public domain  
copyright was not renewed† †

Between 1923 and 1963 Published with notice 95 years after publication 
and the copyright was date  
renewed‡

Between 1964 and 1978 Published with notice 95 years after publication
date 

After March 1, 1989 None 70 years after death of 
author, or if work of cor-
porate authorship, the 
shorter of 95 years from 
publication, or 120 years 
from creation 
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Linking on the World Wide Web

Q1 May my library’s web page freely link to others?

Q2 What is deep-linking?

Q3 May my library’s web page include “deep links”?

Q4 How do I know if I need permission to deep-link?

Q5 Our library does not use robots, but rather people to find the deep links.
Is that legal?

Q6 How will my nonprofit library be treated if it engages in the practice of
deep-linking?

Q7 What are the consequences of deep-linking without permission?

Q8 What legal concerns should I consider if my library’s web page uses
frames?

Q9 Are there other legal concerns about linking?

Q10 Does my library’s nonprofit status shield it from liability?

Trademarks

Q11 When does a library need to be concerned with trademark law in design-
ing the library’s web page?
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Q12 Briefly, what are some of the underlying principles of trademark law?

Q13 What is trademark infringement?

Q14 What is trademark dilution?

Hypothetical Library Cases

“James Dean” and “Barney” Cases

“McRead” Promotion

Q15 If my library uses someone’s trademark, either inadvertently or deliberately,
is it on better footing in a dilution lawsuit if its use is noncommercial?

Q16 Does a library have a First Amendment right to comment or criticism
using someone else’s trademark?

Q17 When is a library’s use of a trademark considered “fair use”?

Hypothetical Case: Library Puts PBS Logo 
on Its Website as a Link

Fair Use Defense

Trademarks in Metatags

Q18 Will a library ever want to use trademarked phrases in its metatags?

Q19 What would be an acceptable use of a trademark metatag by a library?

Trademarks in Library Domain Names

Q20 A Public Library has a registered domain name with the acronym “APL”
in it. What happens if “APL” is a trademark belonging to someone else?

Rights of Privacy and Publicity

Q21 May the library put pictures of patrons on its web page?

Copyright and the Library Website: Liability for Direct,
Contributory, and Vicarious Infringement

Q22 How might a library be liable for copyright infringement on the Web?

Direct Infringement on the Web

Q23 Our library put up a web page some time ago. Do we need to worry that
someone is going to come after us for copyright infringement?
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Q24 What if my library created its own web page, but borrowed ideas and
facts from other web pages?

Q25 What if my library copied some of another website’s content?

Q26 Can my library’s web page always link to other websites?

Q27 Can I use graphics from another site if I don’t copy them, but merely link
to them?

Q28 What about regular links, that is, hyperlinks (HREFs)? My page has a
long list of links.

Q29 Can my library provide its own indexes to materials on the Web, such as
a thumbnail-image index to pictures that are on the Web?

Q30 Have libraries ever been held accountable for direct copyright infringe-
ment?

Contributory and Vicarious Infringement

Q31 Can a library be liable if its web page links to infringing material?

Innocent Linking

Contributory Infringement: Linking to Sources Known to Contain In-
fringing Material

Q32 How does a library or educational institution know if the other site is
infringing someone’s copyright?

Q33 Would a library that encouraged patrons to download music or video
with Napster or similar technology be liable as a contributory infringer?

Q34 What would be the result if a library site contained links to a site that
shows patrons how to decode encrypted copyrighted material?

Q35 What should libraries know about copyright infringement when linking
to sites in other countries?

Vicarious Infringement

Q36 Is the library itself legally responsible if the library’s webmaster or other
technical employee is actually the person writing the web page, posting,
or framing copyrighted materials without permission?

Q37 What if the library doesn’t know that its webmaster is infringing copy-
right—can it still be held vicariously liable?

Q38 If the webmaster is an independent contractor, can the library still be
held liable for copyright infringement?

Q39 If the library patrons are using library equipment to create websites that
infringe copyright, can the library be liable?
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Liability for Republication of Defamatory Material 
on the Library Website

Q40 What does a library need to know about defamation?

Q41 But libraries are not responsible for removing all defamatory materials in
their collections, are they?

Q42 What about defamatory information located on a library’s website? Is a
library protected the same as it is in the print environment?

Q43 What if a library web page simply links to another site that contains
defamatory material? Can the library be held liable for defamation?

Q44 Could a library or educational institution linking to a site of defamatory
material be cast in the role of a republisher and thus be liable?

General Rules for Linking on the World Wide Web

Notes

This chapter discusses the use of websites in various library settings,
with a special emphasis on the noncommercial or nonprofit library,

such as a local public library, school, college, or university library, or those
of other philanthropic organizations. While the legal problems involving
library web spaces are many, the purpose here is to introduce the issues of
linking, posting, or framing in a web space that in turn can raise issues of
trespass, trademark, copyright, and defamation. Each area is dealt with in
turn, stressing how the application of recent case law may impact the
practices of organizations such as libraries in their use of information
available on the World Wide Web.

LINKING ON THE WORLD WIDE WEB

Q1 May my library’s web page freely link to others? 

If the link is nothing more than a simple cross-reference, copyright per-
mission is not usually required. There is no copyright violation, because

!!!



by placing a link on your page, you are not actually copying another
website’s copyrighted expression, but merely its address.1 Further, one
court has found a First Amendment right of third parties to link to
another’s website without permission.2 The court found the right to link
superseded any commercial or proprietary right of website owners to
control access to their site. However, if the link implies an endorsement or
affiliation,3 other legal claims such as trademark and unfair competition
may arise. Some litigation trends suggest there may be a limited right to
control linking to commercial and to a lesser extent noncommercial sites,
particularly when links create a commercial advantage for one site at the
expense of another. An especially hot area for litigation involves the prac-
tice of “deep-linking.” In essence, there is no absolute right to link, and
much depends on the circumstances. Some web publishers will send a
cease and desist letter or commence litigation in order to curtail or modify
the linking practices of others to their site. A brief examination of a site’s
posted notices or licenses will help avoid these letters.

Q2 What is deep-linking?

Deep-linking is the practice of bypassing introductory home pages and
thereby bypassing a site’s own content and advertising. The practice of
deep-linking is commonly done to get right to the item of interest—a
service that libraries may be particularly adept at offering in the pursuit of
expedience and convenience for their patrons.

Q3 May my library’s web page include “deep links”?

Many commercial site owners believe it is within their prerogative to
restrict deep-linking.4 The legal basis for an unauthorized deep link is typ-
ically not rooted in copyright theory.5 Rather, it is usually based on some
other property right such as trespass6 or misappropriation.7 In fact, the
first significant case to deal with deep-linking focused on unfair competi-
tion laws. Ticketmaster sued Microsoft when Microsoft deep-linked to
“Seattle Sidewalks,” bypassing Ticketmaster’s top-level page and advertis-
ing.8 Microsoft settled the case by agreeing to link to Ticketmaster’s top-
level page. No legal precedent was set, but the cautious approach for
libraries is to be aware of bypassing top-level pages with advertising. 

The legal claim of “trespass” has become increasingly important as web
robots, crawlers, and spiders are used to access the content of other own-
ers’ websites. In an important legal case, “virtual trespass” was claimed
when Bidder’s Edge, Inc., used a software robot to gather information
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from the eBay site in contravention of eBay’s policy (stated on its website)
of not allowing such information collection.9 The court accepted eBay’s
characterization of the unauthorized access to its site as a trespass and
granted a preliminary injunction, stopping Bidder’s Edge’s practice.10 In
an extended discussion, the court negotiated the often difficult task of
applying real (physical) world legal concepts to virtual space:

[I]t is black letter law in California that an injunction is an appropriate

remedy for a continuing trespass to real property. [citation omitted] If

eBay were a brick and mortar auction house with limited seating capac-

ity, eBay would appear to be entitled to reserve those seats for potential

bidders, to refuse entrance to individuals (or robots) with no intention of

bidding on any of the items, and to seek preliminary injunctive relief

against non-customer trespassers eBay was physically unable to exclude.

The analytic difficulty is that a wrongdoer can commit an ongoing tres-

pass of a computer system that is more akin to the traditional notion of

a trespass to real property, than the traditional notion of a trespass to

chattels, because even though it is ongoing, it will probably never amount

to a conversion.11

The court concluded that under the circumstances, Bidder’s Edge’s on-
going violation of eBay’s fundamental property right to exclude others
from its computer system potentially caused sufficient irreparable harm
(the legal standard used when issuing a preliminary injunction) from
reduced system performance, system unavailability, or data losses.12

The case was settled in March 2001. As part of the settlement, Bidder’s
Edge paid eBay an undisclosed amount of money and dropped its appeal.13

Q4 How do I know if I need permission to deep-link?

In many instances, you can determine whether or not you have permission
to deep-link by reading the legal pages of the sites you are linking to. The
legal page may contain the terms and conditions of use the site owner may
require of its visitor, such as a “no deep link rule” without permission. For
example, the Ticketmaster site only forbade linking for commercial pur-
poses. On the other hand, the enforceability of the provisions on sites that
merely post terms and conditions of use, without any positive assent by
the site visitor or linking site such as a web-click mechanism, is yet to be
tested squarely in court. Two commentators go so far as to suggest that
linking of any kind is of concern only when it occurs for commercial pur-
poses.14 However, it should be observed that in the brick and mortar
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world, the argument that one’s use is noncommercial or nonprofit is a
weak defense to a charge of trespass on someone’s property; adapting the
rationale to cyberspace would likewise offer little help to the library. How-
ever, the sort of harm identified by the eBay court would typically not
result from the mere linking or deep-linking to a website by a library or a
number of libraries.

Q5 Our library does not use robots, but rather people to find 
the deep links. Is that legal? 

While it is not clear-cut, there is legal support for the argument that any
harm from deep-linking may be offset by a benefit to the linked-to site. In
a later case, Tickets.com deep-linked into Ticketmaster.15 This time, ref-
erencing the eBay decision, the court squarely faced the trespass issue, in
addition to copyright. The difference between the trespass issue in the
eBay litigation and the later Tickets.com case is that the Tickets.com court
found the elements of a physical harm and obstruction of basic function
lacking (known as “trespass to chattels”). Deep-linking into the Ticket-
master site was, in comparison to the number of hits to the Ticketmaster
site, “very small and there is no showing that the use interferes with the
regular business of TM [Ticketmaster]. If it did, an injunction might well
issue.”16

The court looked at the loss of advertising revenue as a harm but saw
as much potential benefit from the deep link as potential harm: 

While TM sees some detriment in T.Com’s operation (possibly in the loss

of advertising revenue), there is also a beneficial effect in the referral of

customers looking for tickets to TM events directly to TM. (In fact, other

companies, who presumably pay a fee, are allowed to refer customers

directly to the internal Web pages of TM, presumably leading to sale of

TM tickets despite hypothetical loss of advertising revenue by not going

through the TM home Web page.) Accordingly, while the trespass theory

has some merit, there is insufficient proof of its elements in this case to

justify a preliminary injunction. Further, there appears to be a lack of

irreparable injury (required for this theory).17

In a copyright case, discussed in a following section of this chapter, a
court in the Central District of California also ruled against a claim
regarding the loss of advertising space as a recoverable harm. There a
search engine enabled users to deep-link directly to the pages containing
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retrieved images, and thereby bypass the “front page” of the originating
website. As a result, these users would be less likely to view all of the
advertisements on the website or view the site’s entire promotional mes-
sage. Yet the court found “no evidence of any harm or adverse impact.”18

If these cases are any indication, most courts, given the proper evidence,
would conclude that a trespass has occurred if there is a finding of either
monetary harm (loss of advertising revenue resulting from the bypassed
pages) or a functional harm (systems usability) at least greater than the
benefit from increased site visits. In other words, the question for the
deep-linking site is whether the intended deep link would cause some eco-
nomic or functional harm to the site owner’s operation, since the site
owner must be able to demonstrate such harm to succeed at trial.

Q6 How will my nonprofit library be treated if it engages in the
practice of deep-linking?

It is difficult to predict how a commercial website owner might react to a
nonprofit library that bypasses several pages of advertising to its site,
advertising that arguably might attract (from the commercial site owner’s
perspective) the patron of the library. This is regardless of whether the
linking site—the library, museum, archive, or educational institution—is a
nonprofit organization itself. While one link from a library website would
not seem to rise to the level of the repeated deep-linking performed by the
Bidder’s Edge robots in the eBay case, either in terms of monetary harm
or functional harm, librarians need to be aware of the potential downside
to deep-linking practices.

The fact that the library that uses or “trespasses” the site is noncom-
mercial or nonprofit may also influence a court faced with a legal chal-
lenge from a website owner against a deep-linking library. But be wary of
using the nonprofit rationale as a pattern of practice. Many commercial
sites to which a library might deep-link may rely on the nonprofit market
of schools and libraries for the majority of their customers, such as a text-
book vendor’s website. Bypassing the advertising on these sites could hurt
the ability of these website owners to generate revenue from their client
base (the nonprofit school and library community) in the same way a com-
mercial site might rely on other commercial visitors or the consuming
public to visit and read the advertising on its site. Netiquette might also
suggest that if the site linked to by the library is a commercial site that the
linking party, the library patron, might legitimately patronize as a paying
customer, then permission to deep-link could be sought.
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Q7 What are the consequences of deep-linking without permission?

Most likely the offended site would contact the library and request the
library refrain from deep-linking. At this point the library could evaluate
whether it desired to continue the link and face a possible court challenge,
which might resolve in its favor or withdraw the deep link at that time.
Alternatively, it could negotiate a compromise such as adding or substi-
tuting a link to the site’s home page.

Q8 What legal concerns should I consider if my library’s web
page uses frames?

Unlike the links discussed earlier, which allow the patron to reach out to
another site, framing allows the use of “inline” links that pull in materials
from other sites. The patron need never leave the original site. The first
case to challenge the legality of framing reached a settlement agreement in
which the framer was permitted to retain conventional links subject to
revocation of fifteen days’ notice.19 The best practice is to get permission
when using inline links with frames.

As indicated in the preceding chapter, the court in Kelly v. Arriba Soft
Corp. concluded that the framing of photographs on another website was
not fair use and violated the copyright owner’s exclusive right of display.
So if a frame is a display, then the library should make sure that its use of
the framed contents is a fair use.20 What was different between the two
scenarios in Arriba—a thumbnail index of photographs (right of repro-
duction) is a fair use versus the framing of photographs (right of display),
which is not a fair use—was that the framing of copyrighted material was
not transformative, but a substitute for the original; furthermore, the
framing was likely to harm the market for the photographs; thus two
additional fair use factors favored the plaintiff copyright owner.

Q9 Are there other legal concerns about linking?

Yes. Patrons that use adaptive technology such as screen readers need sep-
arations between links such as text or punctuation. New legal guidelines
have been developed, and extensive discussion as to whom the guidelines
apply is provided in chapter 4, “Digital Library Resources and Patrons
with Disabilities.”

Q10 Does my library’s nonprofit status shield it from liability?

No. Regardless of which direction the law ultimately takes, the fact remains
that an institution that is deemed not-for-profit or has an “educational”

DESIGNING THE LIBRARY WEB PAGE 93



purpose when it does in fact in-link does not mean that the institution may
ignore the developing precedent. Just as the nonprofit institution—be it a
library, museum, archive, school, college, or university—cannot freely
copy or display without limit from copyrighted materials simply because
it is nonprofit, that same institution cannot ignore the property rights, real
or virtual, of others. This position is underscored in situations where the
primary market for the protected work is a nonprofit one, educational, for
example.

The final lesson of Ticketmaster, eBay, and their progeny is that pro-
prietors of commercial sites often believe that it is within their prerogative
to control linking to their sites. The law is still developing, and libraries
should continue to monitor these developments. If noncommercial librar-
ies link to commercial sites or even to other noncommercial sites (i.e., sites
that are not-for-profit but still potentially partisan or in competition with
other nonprofit organizations), the most conservative course of action
would be to check the site’s legal page, link only to the site’s home page,
or seek permission for the deep link.21 Entering into a web link agreement
is another possibility.22 However, other concerns may arise; for example,
the appearance of a commercial product or service endorsement by the
nonprofit entity may be prohibited by the entity’s own bylaws. This type of
tacit or implied endorsement may run afoul of nonprofit institutional
restrictions as contained in the entity’s governing articles or bylaws.
Furthermore, a web link agreement raises its own complicating issues, e.g.,
review of contract or approval by institutional legal authority (general
counsel). In the alternative, in commercial settings, when an actual associ-
ation does in fact exist and it is not disclosed or the link is made in such a
way as to disguise the association, it may give rise to a claim of unfair com-
petition.23 It may be easier to just obtain a simple (written) permission to
deep-link to a commercial website, similar to the copyright permissions
routinely obtained for the use of copyrighted materials. A record of this
permission to link could be kept on file with the appropriate staff member. 

TRADEMARKS

Q11 When does a library need to be concerned with trademark
law in designing the library’s web page?

Trademark issues can arise if the library uses a logo, design, or other trade-
marked symbol or mark as a “hot” button to activate a link, to insert as
a metatag, or as part of a library’s domain name.
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Q12 Briefly, what are some of the underlying principles 
of trademark law?

Trademark law is governed by both a federal and a state scheme of pro-
tection. A trademark owner’s value in a mark is tied to the relative dis-
tinctiveness of the mark; for example, the mark “Amazon.com” distin-
guishes that company’s services from competitors’ similar services. “Brand-
ing” has become increasingly important, and if a library’s web page uses
someone else’s trademark, even inadvertently, it could face some legal
challenges of infringement.

Q13 What is trademark infringement?

Trademark infringement would occur if a library’s conduct is “likely to
cause confusion, or cause mistake, or to deceive” as to the “origin, spon-
sorship, or approval” of the defendant’s (the library or educational insti-
tution’s) goods or services.24 In other words, the library could be accused
of interfering with the distinctiveness of the plaintiff-trademark owner’s
use of a particular mark in relation to that owner’s goods or services.
Trademark owners strive to maintain that distinctiveness when tying spe-
cific marks, words, sounds, colors, and logos to the provision of their spe-
cific products and services.

Q14 What is trademark dilution?

The use of a mark by someone other than the trademark owner may tend
to confuse consumers or, in a special form of trademark infringement, it
may “dilute” the strength of the mark by harming the good name of the
mark (tarnishment) or by decreasing the value of the mark (blurring) by
its use on dissimilar products and services. Special protection against dilu-
tion is awarded to famous marks under federal law.25 Many states also
have anti-dilution statutes. While tarnishment is arguably something
libraries might not engage in by design, it is not unfathomable.

Hypothetical Library Cases

“James Dean” and “Barney” Cases

Suppose a library compiled a website display or exhibit related to popular
cultural icons protected by trademark, such as the late actor James Dean26

or the children’s dinosaur character Barney.27 Let’s suppose the library
creates promotional material suggesting that no matter how “cool” one
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tries to appear, unless one visits the library instead of running wild, an
early grave awaits (just as it awaited the glamorous young actor of the
1950s). Or that if the dinosaurs had visited their libraries a bit more often
they would not be extinct (or at least would not now be represented by an
oversized and overstuffed bumbling purple character). Both are negative
reflections on the original trademark characters. Let’s also say that no
actual image of James Dean or Barney is used, but the characterization is
similar enough to suggest to viewers a recollection of the original marks—
yet no one would confuse the designs of the library with the originals, and
without confusion there can be no trademark infringement. Since dilution
does not require that the use of the other mark cause confusion among
consumers,28 a library might accidentally harm the dilution rights of a
famous mark owner.29 The library display benefits, it rides the coattails,
so to speak, of the original marks of James Dean and Barney. Both are
arguably famous marks under the federal statute, and in fact, both the
James Dean30 and Barney31 marks have been the subject of tarnishment
or tarnishment-like litigation. Dilution in this sense protects against “tar-
nishment of the reputation of the plaintiff’s mark by association with
something unsavory, unwholesome, or of poor quality.”32 Alternatively,
the library might use the appeal of James Dean or Barney in its own pro-
motional literature—in a manner similar to the “Read” promotional
posters of the American Library Association—to sell some of its own pub-
lications such as greeting cards, T-shirts, or other library memorabilia.  

“McRead” Promotion

Suppose a library designs and sells a series of “McRead” posters that say
“over one billion read,” referring to the books available in the library.
This could dilute the mark of McDonald’s. Others have tried to benefit
from the name recognition of the famous fast-food chain’s mark to no
avail in cases involving a hotel chain (McSleep)33 and a bakery product
(McBagel).34 Dilution by blurring is a “whittling away of an established
mark’s selling power through its use on dissimilar products or services.”35

Q15 If my library uses someone’s trademark, either inadvertently
or deliberately, is it on better footing in a dilution lawsuit if
its use is noncommercial?

Yes. Assessing the federal Trademark Dilution Act of 1995,36 one com-
mentator suggests that application of the act “will turn on whether the
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challenged trademark use was for commercial or noncommercial pur-
poses.”37 The federal dilution statute is triggered only when the library
engages in a commercial act in conjunction with the use of the mark. This
suggests a safe harbor: a noncommercial use of a mark (in criticism,
comment, or parody, and in educational or personal uses in general) can
never be the subject of a dilution claim.38 The plain language of the statute
also supports this interpretation,39 although one commentator40 suggests
this interpretation may raise constitutional commercial free speech issues,
i.e., impermissible disadvantage imposed upon a category (commercial) of
protected speech. Regardless of the noncommercial dilution safe harbor,
unauthorized use of the mark may still subject the user to a claim of
general trademark infringement.

Q16 Does a library have a First Amendment right to comment 
or criticism using someone else’s trademark?

The greater the extent of actual comment, criticism, or even parody in the
library’s use of a trademark, the greater is the likelihood of a successful
First Amendment defense. Presumably, a library or archive could seek
First Amendment refuge for the use of a trademark in an exhibit or display
when its use is part of a broader protected educational criticism or social
commentary.41 Parody is a way of claiming that no likelihood of confu-
sion exists “because consumers will get the joke.”42 If, through the use of
a mark in parody, it is clear the user is in no way implying or suggesting
sponsorship, endorsement, etc., then the rights of the trademark owner
have not been infringed. While parody may in effect be a “defense” to a
claim of trademark infringement,43 not every display that confuses or
reduces distinctiveness (infringes trademark) or tarnishes or blurs (dilutes)
is intended to be parody.44 It is also difficult to claim that a “bright line”
exists between commercial and noncommercial uses of a trademark in
parody.45 However, the parody is clearly less protected if it involves a
commercial use of the mark in parody than if it involves a noncommercial
use of the mark in parody. It is less protected if placed on a library T-shirt
for sale and distribution than if it is part of a library web page or an in-
house display. 

Q17 When is a library’s use of a trademark considered “fair use”?

“Fair use” in trademark law is based on the similar concept in copyright
law, i.e., that an intellectual property owner’s right to control the uses of
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his or her work is limited by certain rights of public access to the work.
Those rights are embodied in the concept of fair use. However, in trade-
mark law the fair-use rights of persons other than the trademark owner
are far more limited and far less developed by the courts than they are in
copyright law. 

There are two types of trademark fair use, descriptive and nominative,
and the library might engage in practices that might invoke either or both
types as a defense. Descriptive fair use of a trademark can occur when the 

use of the name, term, or device charged to be an infringement is a use,

otherwise than as a mark, of the party’s individual name in his own busi-

ness, or of the individual name of anyone in privity with such party, or

of a term or device which is descriptive of and used fairly and in good

faith only to describe the goods or services of such party, or their geo-

graphic origin.46

For example, if a library were to use the words “Hot Picks” to describe
the library’s products or services—in a reading corner, exhibit, display, or
special collection featuring recent best-sellers or seasonal favorites—it
might not realize it is using a defendant’s trademark belonging to someone
else.47 If a library’s catalog record contains a self-made subject heading for
“world beat music,” the label “world beat music” is too generic to
impinge upon someone else’s trademark when merely used as a descriptive
term.48 In both the “Hot Picks” and “world beat music” examples, the
library does not use either as a trademark; rather, its use of another’s
trademark is merely descriptive of something else.

Nominative trademark fair use is a concept created by the courts to
determine when the use of another’s mark to reference the trademark
owner’s product or service is a fair use. The fair use is of the name of the
trademark owner’s product or service; the fair use “names” (nominative),
represents, or identifies the trademark owner’s mark. Under this doctrine,
a library is allowed to use the plaintiff’s trademark to identify the plain-
tiff’s products and services and the relationship of those products or ser-
vices to the defendant’s products or services.

The test for nominative fair use, as articulated by a recent court case,
is in three parts: (1) the product must not be readily identifiable without
the use of the trademark, (2) no more of the trademark is used by the
library than is reasonably necessary to identify the product, and (3) the
user must not act in such a way as to suggest sponsorship or endorsement
by the plaintiff.49 In the New Kids on the Block case, a court allowed a
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900-phone number vote for your favorite New Kid on the Block, since
there was no way to identify what the contest or poll was about without
using the actual trademarked name of the teen idol singing group. Only as
much of the trademark that was necessary was used, and the poll service
disclaimed any association with the New Kids on the Block band itself.

Hypothetical Case: Library Puts PBS Logo 
on Its Website as a Link

Let’s suppose a library places the “faces” logo of the Public Broadcasting
Service (PBS) on its website (or in its online catalog) and uses it as a
prompt or logo-link (clicking on the logo activates the link). Activating the
logo-link takes patrons or students to the PBS site where they can locate
additional information regarding the documentaries that PBS airs. The
PBS mark is in fact protected by federal trademark.50 The library may
intend no harm; it uses the logo-link as a convenient and visually appeal-
ing way to allow patrons to seek out additional information, such as other
related video titles. Although the purpose behind this use might be rea-
sonable—education or personal use—this use nonetheless may disturb or
interfere with the distinctiveness or strength of the mark.

Placing the PBS “faces” logo on the library website could also be ana-
lyzed under a “dilution by blurring” framework. Blurring might occur if
the library designed its own PLS (Public Library Services) faces logo. If this
logo began popping up on library websites across the country, it could be
viewed as diluting the strength of the PBS mark. The use of the PLS faces
logo by all of these other “public” institutions blurs the distinctiveness of
the original PBS faces mark. PBS might be concerned that such use of the
logo confuses viewers of the library website as to the connection between
the public library that circulates in its collection tapes of various PBS pro-
grams and the franchised public television stations on which those pro-
grams are shown. It might be logical to believe that this “harmless” non-
commercial use by a library or even a multitude of uses by a multitude of
libraries would not interfere with the PBS trademark. However, the
problem for PBS will come when a competitor uses the PBS logo as a
trademark and PBS then desires to halt that use. If the competitor can
show that PBS does nothing to police the use of its mark or that consumers
are generally confused about the origin of the PBS mark (public libraries
versus public broadcasting), PBS will lose its case. The competitor would
try to demonstrate that web users have come to view the PBS mark as an
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indicator of documentary or reference-type resources in general, whether
available from the local library or from the PBS video store or its 800 toll-
free service, for example. Survey and marketing studies would be per-
formed to substantiate these claims. As part of its litigation strategy
against the library, PBS would need to demonstrate an association in the
public mind between the PBS mark and the library’s goods or services.51

Fair Use Defense 

An analysis of the library’s situation under the nominative fair-use defense
might look like this: (1) Is there some other way to identify PBS videos in
the library collections without use of the PBS faces logo? Certainly there
is. (2) Must the library use the faces logo, or could it get the message
across by using only the abbreviation “PBS” or the name “Public Broad-
casting Service”? It could use the latter. (3) Did the library act in such a
way as to suggest sponsorship or endorsement by PBS? If this were the
only concern, a disclaimer on the library website disavowing any connec-
tion or formal relationship between the two is advisable. 

Although the library might want to use the PBS trademark to indicate
that its collection contains educational videos from PBS, “where a defen-
dant uses a plaintiff’s distinctive lettering style, color scheme, or logo, the
nominative fair-use defense likely will fail.”52 Use of the PBS logo in the
virtual catalog or exhibit to indicate PBS holdings by the library or as a
hot-link to take users to the PBS.org site would be unlikely to survive the
fair use test.53 The use of a trademarked domain name such as “PBS.org”
on the library website or online catalog would not meet the same fate,
since there would be no other way of effectively identifying the Public
Broadcasting Service; one couldn’t very well refer to the latter as “that
entity where the Ken Burns Civil War and Baseball documentaries first
aired.” 

Trademarks in Metatags

Q18 Will a library ever want to use trademarked phrases 
in its metatags?

Metatags are tags that summarize the content of web pages.54 If contact-
ing the library’s website counts as a circulation or visit, then indeed the
library may be interested in doing all it can to promote access to and con-
tact with its website, as opposed to another site of similar information. Like-
wise, an educational institution that launches a copycat degree or certificate
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program may want to deflect prospective students to its mirror program
instead of the more established program. This may be especially true if
budget allocations are based upon output measures such as visits per year
per capita or enrollments. The library might use a trademarked word or
phrase as a metatag cue to attract a “hit.” If so, the library is likely to run
afoul of the trademark law. In a recent case, an appellate court upheld a
preliminary injunction barring one company from using the similarly
worded trademark of a competitor in its domain name and metatags.55

While misled customers would eventually realize the guise, the “initial
interest confusion” was sufficient to raise valid trademark concerns.

Q19 What would be an acceptable use of a trademark metatag 
by a library?

When metatags contain another party’s trademark merely to indicate a fair
use of the trademark in the website’s visible contents, use of the trademark
in the metatags will likely be protected.56 Under these restrictions, merely
using the name “Public Broadcasting Service” as a metatag in an attempt
to promote institutional holdings containing the complete PBS video
library might qualify as an acceptable nominative use of a metatag mark.

Trademarks in Library Domain Names

Trademark law allows the use of the same name by different entities, so
long as there is no likelihood of confusion by consumers as to the source,
sponsorship, or affiliation of the goods or services involved. Parties in the
physical world have geographical and product-specific ranges; in the
online world, however, those territories can merge.    

Q20 A Public Library has a registered domain name with the
acronym “APL” in it. What happens if “APL” is a trade-
mark belonging to someone else? 

It depends. Under the old Domain Name Dispute Policy administered by
Network Solutions, Inc. (NSI; the company that at one time had exclusive
administration over several top-level domains), the APL trademark owner
needed merely to give NSI a trademark registration certificate to initiate a
challenge. The library would need to reply by submitting its own trade-
mark registration to NSI, with a registration date prior to the dispute. If
unable to do so, the domain would be taken away from the library, and a
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lot of time and money was needed to fight this. Under the new Internet
Corporation for Assigned Names and Numbers (ICAAN) policy, the
trademark owner has to show the library acted in bad faith. That is, did
the library grab a trademarked domain name in the hopes of selling it for
a million dollars later? It’s a complicated issue that is still evolving.57

Unfortunately, old domain names are still treated under the old policy.
New domains registered after November 4, 1999, by an authorized regis-
ter, such as Network Solutions, Inc., use the new policy. For further infor-
mation, see the Internet Corporation for Assigned Names and Numbers
Uniform Domain Name Dispute Resolution Policy.58

Bad-faith domain names are now illegal in the United States under the
1999 Anti-Cybersquatting Consumer Protection Act.59 To prevail under
the act, the owner of a trademark or service mark must meet two require-
ments. First, the owner must prove that the domain name holder has a
“bad faith intent to profit” from that mark.60 Second, the owner must
demonstrate that the holder “registers, traffics in, or uses a domain name”
in a way that harms the owner’s commercial interests.61 The law was
passed to combat the practice of unscrupulous domain registrants who
routinely register the domain names of famous companies and then offer
to sell the registered domain name to the company—for a sizable fee, of
course.62

RIGHTS OF PRIVACY AND PUBLICITY

The rights of privacy and publicity recognize that an individual has certain
interests in his or her name, voice, picture, likeness, and other identifying
characteristics. These rights exist separately from trademark and copy-
right. The rights of privacy and publicity vary significantly from state to
state, and state statutes and case law should be consulted.

The right of privacy protects persons from unwanted public exposure
and resulting emotional harm. It encompasses four types of harm: (1)
intrusion upon seclusion, (2) public disclosure of private facts, (3) publicly
placing another in a false light, and (4) appropriation of a name or like-
ness.63 These rights usually terminate at death.

The right of publicity is the right of a person, especially a public figure
or celebrity, to control the commercial value of his or her name, likeness,
or other identifying characteristic and to prevent others from unfairly
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appropriating the name or likeness for commercial gain.64 These rights
sometimes survive death as descendible property rights. California, for
example, protects both privacy and publicity rights for seventy years after
death.65

Q21 May the library put pictures of patrons on its web page?

The context of the images is significant. If an embarrassing picture is taken
at a library event (which is arguably a public event), the patron’s right to
challenge the publication of the picture is limited. If the picture was taken
in a private setting (such as a home), the patron’s privacy rights are strong,
and the picture should only be posted with permission given by the
patron. The next important question is the purpose of using the pictures.
If the pictures are part of a news or opinion story, the library’s use is more
likely to be shielded under the First Amendment. If the use is primarily for
commercial or advertising purposes, permission should be acquired. The
use of a candid picture of librarians helping children in order to promote
the library’s reading program may be considered advertising, even for non-
commercial purposes. Great care should be taken when using images of
children, as courts are highly protective of children’s privacy rights.
Moreover, the library should take into account ethical as well as legal con-
siderations. Pedophiles may be able to quickly locate or be attracted to a
child, even with no further identification, when a picture of the child is
posted on the website of the local library.

COPYRIGHT AND THE LIBRARY WEBSITE:
LIABILITY FOR DIRECT, CONTRIBUTORY, 

AND VICARIOUS INFRINGEMENT

Copyright infringement occurs when the work at issue is protected by copy-
right and those in question violated one of the exclusive rights of the copy-
right owner. It would be folly to assume that simply because a library may
exist in a nonprofit or educational setting it is immune from liability for
copyright infringement. Not only is this a dangerous and incorrect legal
assumption, but recent case law also demonstrates that nonprofit organi-
zations such as libraries are increasingly the targets of infringement litiga-
tion. The expansion of library services into web pages only serves to
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underscore this reality, as the stakes appear to be higher on both sides:
infringement is easier to accomplish and traces of the infringement are
easier to discover. 

Q22 How might a library be liable for copyright infringement 
on the Web?

There are several possibilities. Either the library is liable because of its
own actions or the actions of its employees (known as direct copyright
infringement), or it is liable because of its patrons’ actions (contributory
or vicarious infringement). Thus there are actually three ways to infringe
on copyright. The first type falls under a primary theory of liability and is
called direct copyright infringement. This is the actual infringement, i.e.,
an exercise of the owner’s exclusive rights in excess of fair use. An exam-
ple would be a library employee or patron who loads a digitized version
of a VHS movie on to the library website without permission from the
copyright owner. There are also two types of secondary liability whereby
an intermediary or “secondary” party may be liable for the acts of a direct
infringer. This secondary liability comes in two forms: contributory and
vicarious liability.  The former relates to conduct, the latter to relationship.

To be a contributory infringer, one must have knowledge of a direct
infringing activity and must induce, cause, or materially contribute to the
infringing conduct.66 If a library creates a digital video exchange page on
its website where patrons can upload and download pirated movies, it
would be found to have materially contributed to the infringement of the
patrons who actually post the digitized VHS recordings.

In vicarious liability, two elements are required: (1) the vicarious
infringer must have the right and ability to supervise or control the infring-
ing activity, and (2) it must have a direct material interest in the infringing
activity.67 Suppose the library video exchange page is a members-only
page: patrons have to pay an extra $25 per year to access that area of the
site. The more movies that are loaded on to the page by patrons (i.e., the
more infringement that occurs), the more popular the page becomes, the
more special memberships are sold, and the more money is raked in by the
library. The library is a vicarious infringer since it could control the activ-
ity, i.e., it could shut down the page, and it has a direct financial interest
in that the greater the amount of infringement, the more money the library
makes from it. Employers are also thought to be vicariously liable for
copyright infringement by their employees.
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Direct Infringement on the Web

Reproducing protected material without permission is the most common
violation by direct infringement of the copyright owner’s rights, as when
one posts the copyrighted material of another without permission onto a
website. (Arguably this is also a “display,” another right of the copyright
owner.) In Marobie-F v. National Association of Firefighter Equipment
Distributors,68 a tax-exempt organization that loaded several volumes of
the plaintiff’s clip art onto its website without permission violated not only
the right of reproduction but also the right of display.

Q23 Our library put up a web page sometime ago. Do we need to
worry that someone is going to come after us for copyright
infringement?

If you created your own content and expression in the web page, there
should be no cause for concern. A plaintiff needs to show that actual
copying has taken place (a rarity in most copyright infringement), or that
there is an unexplainable likeness (the legal standard of “substantial sim-
ilarity”) and the defendant had access to the original. Even in the event
that your page happens to look like another’s, if both parties indepen-
dently create similar web pages, without ever even seeing each other’s,
there’s no copyright infringement, since copyright law supports the
concept of independent parallel creation.

Q24 What if my library created its own web page, but borrowed
ideas and facts from other web pages?

Ideas and facts are not protected by copyright. Many people misunder-
stand this. Copyright protects the expression of ideas and facts, but not
the ideas or facts themselves. For example, if another website has a color-
ful, animated page that promotes its library’s reading program, this may
have given you the idea to create a colorful, animated page that promotes
your reading program. But if your page has a different design and differ-
ent words, it is highly unlikely that a court would find that you copied the
other website’s expression. In fact, one court stated in passing that copying
both protected and unprotected expression from a website in order to
extract the unprotected content was acceptable.69

However, other legal concepts such as misappropriation must be con-
sidered. Several cases have arisen in Internet settings where one website
operator extracted factual data from competing sites.70 If the information
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extracted is “hot news” a claim for misappropriation could be made, but
one element of a “hot news” misappropriation is that the parties must be
in direct competition, which makes it less likely that the actions of the
extracting library would qualify as misappropriation. 

Q25 What if my library copied some of another website’s content?

Generally, it is best to seek permission from that website or content’s
owner before copying any of it. This may be as simple as sending an infor-
mal e-mail specifying what the library wishes to copy and how it plans to
use the content. The content owner may give permission by return e-mail
or may request acknowledgment or a link back to her site. Comply and
file the correspondence. If you don’t get permission, try to find similar
content elsewhere, or else create your own content. 

Q26 Can my library’s web page always link to other websites?

The prevalent view in the Internet community is that a link in and of itself
is not a copy, but under the proper conditions it may subject one to lia-
bility for infringement as a contributory infringer. (See Q31 below.)
Placing a link on your page is not usually seen as a copyright infringement,
as it is not copying another website’s content or expression, but merely
listing its address, information that is generally not copyrightable. Further-
more, many people believe that once an operator of a website posts copy-
righted material on a site without password protection or other techno-
logical access-control mechanisms, the website operator has given an
implied license for any and all to visit the site and link to it in any way
they see fit. However, there is no absolute right to link.71 More explicitly,
many website owners are including a “conditions of use” statement that
may indicate whether linking is allowed and under what conditions it is
acceptable.

Q27 Can I use graphics from another site if I don’t copy them, 
but merely link to them?

It sounds like you are referring to “inlined links,” which are used to seam-
lessly import graphics from one website to another, without actual storage.
The short answer: it is best to get permission. The Kelly court ruled that
framed content violates the copyright owner’s exclusive right of display.
Although the courts have not ruled specifically, a legal argument can be
made that you are harming a copyright owner’s right to make adaptations,
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such as new arrangements, of their own work. In one well-publicized case,
a fan used inlined links to Dilbert comic strip images. After receiving a cease
and desist letter from United Media Services, and extensively debating the
issue with attorneys on an electronic discussion list, he withdrew the links.72

Q28 What about regular links, that is, hyperlinks (HREFs)? 
My page has a long list of links.

Linking is the essence of the Web. Most users of hyperlinks generally claim
that web traditions and practices imply a legal license to link. Putting a list
of links on your page is much like putting together a short bibliography
and publishing it. Each link is like a citation. If you copy someone else’s
bibliography, or their list of links, you are in danger of copying their cre-
ative work, that is, their selection and arrangement of the list. If you create
your own bibliography or your own list of links, you should be safe, as
individual citations and addresses are generally not copyrightable. In
copyright law, collections of data are known as “thin copyrights,” that is,
the data itself is not copyrightable. The selection, coordination, and
arrangement of the data, however, is protected by copyright as a compila-
tion. That is why a bibliography published in an academic journal on a
particular subject is protected by copyright. Another example of a compi-
lation is a database.  

Q29 Can my library provide its own indexes to materials on the
Web, such as a thumbnail-image index to pictures that are 
on the Web?

One court found that a thumbnail-image index was “fair use.” Since each
“fair use” determination is fact-dependent, see how your situation compares
with the following one. Arriba Soft Corp. copied photographs from
various websites and presented the photos in thumbnail form on its
website. Clicking on a particular thumbnail took the viewer to the full-size
picture, but the full-size image did not reside on that site. Arriba Soft
maintained an indexed database of approximately two million thumbnail
images, taken from sites all over the World Wide Web.

The court used a “fair use analysis” to determine whether the thumb-
nail index of images infringed the copyright of one of the photographers,
Leslie Kelly. This analysis considered the following four factors: (1) the
purpose of the use (including whether it is a commercial or a nonprofit
educational one), (2) the nature of the copyrighted work, (3) the amount
or substantiality of the portion of the copyrighted work used in relation
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to the whole, and (4) the effect of the use upon the potential market for
the copyrighted work. Regarding the first factor, the purpose of use was
deemed fair, even though the Arriba Soft site was commercial. The court
noted that “it was also of a somewhat more incidental and less exploita-
tive nature than more traditional types of ‘commercial sites.’”73 The index
also was transformative because the thumbnail index was “designed to
catalog and improve access to images on the Internet,”74 favoring fair use.
(“Transformative uses” that create new works tip in favor of fair use.)
Regarding the second factor, i.e., the nature of the copyrighted work, the
photographs were highly creative, weighing against fair use. Most signifi-
cant in this case is the court’s discussion of the third factor, the amount or
substantiality of the portion of the work used. The photographs were pre-
sented by Arriba Soft in their entirety, but the “reduction in [their] size and
resolution mitigates damage that might otherwise result from copying.”75

This is a somewhat unique distinction to draw, as if to say the format or
functionality of the reproduction affects the amount or substantiality of it.
In spite of this 100-percent taking, the court mildly stated that the “third
factor weighs slightly against fair use.”76 The fourth factor weighed in
favor of fair use, since the court found no evidence of market harm; this
is not the same as saying that none could be conceived of with similar
facts, only that the plaintiff merely failed to demonstrate this.   

What is significant is the court’s refuting the “lost advertising
revenue” argument that so many website proprietors have tried to use in
asserting harm to their economic interests. The plaintiff argued that the
link from the thumbnail to the full-size image was made possible through
a deep link into the site where the original image resides; this deep link
bypassed the potential advertising or promotional pages of the original
site. The court concluded that the overall use was fair because of the trans-
formative and functional nature of the use in the first factor and the lack
of market harm.

Factually, this case may parallel many library activities involving the
use of metadata and the creation of indexes to materials on the Web.
While libraries may gain some solace from this decision, they should be
careful not to interfere with the market for the original work. It will help
if the library adds to the original site’s market potential through the “func-
tional” presentation (as part of an index, for example) of the work,
making it easier for web users to find and patronize the original site from
which material is copied or framed or to which material is linked.77 It is



possible that the indexes will create more benefit to the target site in terms
of publicity and traffic than harm to the site through lost advertising.

Q30 Have libraries ever been held accountable for direct 
copyright infringement?

Yes. A case involving direct infringement of a copyright holder’s right to
distribute involved the library of the Church of Jesus Christ of Latter-day
Saints. An unlawfully made copy of a fiche item was in the collection and
listed in its catalog for use in one of its genealogical libraries. The statute
of limitations (three years) for infringement based upon unauthorized
reproduction had passed. However, the court found that the library had
continually directly infringed by “distributing” the fiche when it made the
work available to the public through its collection.78 The court observed
that “[w]hen a public library adds a work to its collection, lists the work
in its index or catalog system, and makes the work available to the bor-
rowing or browsing public, it has completed all the steps necessary for dis-
tribution to the public.”79 Because the library had unlawfully made a
complete cover-to-cover copy of one of the plaintiff’s works on genealogy,
the distribution of that material was also unlawful.80

In the web environment, a library that improperly loads copied mate-
rial onto its website is also distributing the work, and is directly engaging
in an unlawful distribution of copyrighted material as long as the material
is available to the public. As long as the material remains posted on the
library website, infringement is considered to be continually occurring
daily and the statute of limitations would be three years from each daily
unauthorized posting (distribution).81

Contributory and Vicarious Infringement 

Q31 Can a library be liable if its web page links to infringing
material?

This question brings up a discussion of contributory infringement. Contri-
butory copyright infringement can occur when “one who, with knowledge
of the infringing activity, induces or causes, or materially contributes to
the infringement of another.”82 It is conceivable that a link to a site that
is known to contain infringing material or is otherwise highly suspect,
along with encouragement to patrons to download content from that site,
would meet the standards of contributory infringement.
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Innocent Linking

If the library unintentionally links to infringing material, it is not know-
ingly contributing to infringement. Based on the interconnectedness of the
Web and the theory that no more than “six degrees of separation” stand
between any two websites on the planet, it would not take too much to
bring the Web to its knees if this theory was used. In a recent California
case, a photographer sued a website owner whose site linked to unautho-
rized copies of the photographer’s work. The court dismissed the com-
plaint, finding no significant participation in the infringement on the
defendant’s part.83 The law of third-party liability in copyright law is very
well developed, however, and libraries should proceed with caution when
linking to suspect sites.

Contributory Infringement: Linking to Sources 
Known to Contain Infringing Material

On the other hand, the library should beware if it does knowingly link to
infringing material. In the Utah Lighthouse Ministry case, the Church of
Jesus Christ of Latter-day Saints won a lawsuit against a website operator
who posted copyrighted material from a Mormon Church instructional
handbook without permission on a personal website.84 A court ordered
the defendants to cease display of the church’s material. The defendants
removed the infringing pages, but placed a note on their web page that the
handbook was online elsewhere. The note included a description (but not
an active link) of how visitors to their site could locate three other sites
where the full text of the handbook could be obtained. The defendants
also included the texts of several e-mails that encouraged subsequent
browsing of the handbook by site visitors and encouraged them to get one
of three full-text versions of the handbook to copy and send to others.85

The court concluded that the defendants actively encouraged the infringe-
ment of the plaintiff’s copyright. 

Q32 How does a library or educational institution know if the
other site is infringing someone’s copyright?

In the Utah Lighthouse Ministry case, the defendants knew that any
source of the handbook would be an infringing source of material, as the
Mormon Church never publicly released the handbook. In other less ob-
vious instances, some commentators86 suggest that in today’s litigious
Internet environment, becoming familiar with the nature and content of
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the site to which one links is prudent, if not a necessity. (This is called a
“should have known” standard.) The deciding factor may be one of plain
reasonableness. While actual knowledge is not always needed, there must
be at least some reason to know of the site’s infringing nature. This does
not require the library to check every site to which it links or to which it
refers patrons. Use a “mirror” test. Look at yourself in the mirror and ask,
“Why am I linking or referring to this site, and is there any reason to
suspect it is not legitimate?” Does the site have 2,000 theatrical movies
downloadable for free? In light of the attention that Napster and other
cases have received, heading that same way is unwise, since all users of
copyrighted material (including libraries) now have a better idea of what
is acceptable and what is unacceptable. 

The issue here is the potential to commit a contributory infringement
through a referral; through a verbal or written communication, as in the
Utah Lighthouse Ministry case; or through a bookmark or other link
referral, accompanied by encouragement to copy, repost, etc. In the Utah
Lighthouse Ministry case, the court ordered the defendants to “remove
from and not post on [their] Web site addresses to Web sites that defen-
dants know or have reason to know, contain material alleged to infringe
plaintiff’s copyright.”87 This case has serious implications for library web
pages and for the library reference or referral process. If library patrons
are directed to known sources of digital formats posted on infringing sites,
and encouraged to engage in infringing conduct by viewing, downloading,
and forwarding that infringing material, there may be liability for con-
tributory infringement.  

Q33 Would a library that encouraged patrons to download  music
or video with Napster or similar technology be liable as a
contributory infringer?

It may be. Consider the following example. Is it reasonable to suspect that
a contemplated link from a library or other educational or nonprofit refer-
ral to a site containing more than 5,000 digital music or video files down-
loadable to visitors without charge would be a link to an infringing site? Un-
less the URL is that of Columbia.com, Capitol.com, or some other known
record company or distributor, it is entirely reasonable and prudent to
assume that the site contains infringing material. (This is the “reason to
know” concept.) To conclude that the digital music library site is less than
legitimate, especially considering the publicity that illegal music and video
downloading from the Web have received, is consistent with developing

DESIGNING THE LIBRARY WEB PAGE 111



precedent, and providing the link or referral without further investigation
would seem unwise. Unless there is some other clear guarantee from the
site of its compliance with the copyright law, it would be unwise to alert
patrons or students to its existence or otherwise induce, cause, or materi-
ally contribute to patrons’ use of the site. This example would also appear
to have implications for curtailing the conduct of overeager reference staff
who direct patrons to known or likely sources of infringing material. 

Q34 What would be the result if a library site contained links to a
site that shows patrons how to decode encrypted copyrighted
material?

Using a different provision of the copyright law, 17 U.S.C. §1201, a court
recently prohibited the posting of links to decoding software.88 The court
applied the anti-trafficking provisions of the copyright law, observing that
“the anti-trafficking provision of the DMCA [Digital Millennium Copy-
right Act] is implicated where one presents, holds out or makes a circum-
vention technology or device available, knowing its nature, for the
purpose of allowing others to acquire it.”89

The defendants linked to sites that contained de-encryption software
(DeCSS) and “urged others to post DeCSS in an effort to disseminate
DeCSS and to inform defendants that they were doing so.”90 The court
concluded that either having a link to a site consisting solely of the infring-
ing software or linking to a site containing the software (or containing a
link to another site with the software) along with additional information,
in light of the active encouragement of infringement, satisfied the “offered,
provided or otherwise trafficked in” requirement of the DMCA. The deci-
sion was affirmed on appeal.91 The appellate court was not sympathetic
to the rights of users when it analogized the use of decryption codes to that
of “a skeleton key that can open a locked door, a combination that can
open a safe, or a device that can neutralize the security device attached to
a store’s products. DeCSS enables anyone to gain access to a DVD without
using a DVD player.”92 However, unlike a skeleton key, the DeCSS com-
puter code also contains speech. Even so, the court concluded that section
1201 did not violate the free speech rights of the defendants who posted
and linked to DeCSS.

The court’s most disturbing language, dicta that cast doubt on the
common practice of many users, concerns the digital copying of material
in exercise of fair use rights:
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Third, the Appellants have provided no support for their premise that

fair use of DVD movies is constitutionally required to be made by

copying the original work in its original format. . . . One example is that

of a school child who wishes to copy images from a DVD movie to insert

into the student’s documentary film. We know of no authority for the

proposition that fair use, as protected by the Copyright Act, much less

the constitution, guarantees copying by the optimum method or in the

identical format of the original . . . the DMCA does not impose even an

arguable limitation on the opportunity to make a variety of traditional

fair uses of DVD movies, such a commenting on their content, quoting

excerpts from their screenplays, and even recording portions of the video

image and sounds on film or tape by pointing a camera, a camcorder, or

a microphone at a monitor as it displays the DVD movie.93

In other words, the common practice of students digitally clipping or
cutting and then pasting a piece of a digital work (the dicta spoke to DVDs
but arguably could be applied to other digital works) for use in educa-
tionally related products is not necessarily a fair use. The appellate court
seems to suggest that the legally preferred way to copy a DVD video clip
for various fair uses would be to videotape the screen on which the DVD
is shown and record the sound as the DVD is playing—sort of like Ebert
and Roper using a camcorder to videotape a movie they’re reviewing and
showing that clip later in their television show. If this is a correct assess-
ment of fair use of material in digital environments, then the common
practices of many users—including many schools and libraries—would
have to be significantly modified.

Q35 What should libraries know about copyright infringement
when linking to sites in other countries?

Relevant cases that have arisen in other countries include a Dutch court
which ruled that Internet service providers (ISPs) that provide access or a
link to a site that displays copyrighted work without consent are infring-
ing the copyright of the owner of the posted work.94 Religious Technol-
ogy Center v. DataWeb B.V. involved writings by L. Ron Hubbard, the
founder of the Church of Scientology, which were posted without permis-
sion. The Dutch court explained that although the ISP was not a publisher
of the infringing works, infringement resulted when an ISP had a link that
led to the reproduction of the material and the ISP was aware of the in-
fringing material. Foreign courts may impose liability more readily than
U.S. courts.
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Vicarious Infringement

Q36 Is the library itself legally responsible if the library’s webmas-
ter or other technical employee is actually the person writing
the web page, posting, or framing copyrighted materials
without permission?

Yes, the library is vicariously responsible for the infringement of its
employees. Vicarious infringement is found when one has the “right and
ability to supervise the infringing activity and also has a direct financial
interest in such activities.”95 The employer is responsible for the acts of its
employee, but not vice versa. Vicarious liability is grounded in the tort
concept of respondent superior, which means literally “let the superior
answer,” thus the employer answers for the acts of its employees.  

Q37 What if the library doesn’t know that its webmaster is
infringing copyright—can it still be held vicariously liable?

Yes. Vicarious liability in employment settings does not require knowledge
of the infringement by the vicarious defendant.96 Only contributory
infringement requires knowledge. That is why it is often said that stan-
dards of liability for both direct and vicarious infringement are “strict”
liability standards. However, like contributory infringement, a direct in-
fringement—a result of the action of the librarian-employee—must under-
lie the vicarious liability.

Q38 If the webmaster is an independent contractor, can the library
still be held liable for copyright infringement?

Yes. The doctrine of vicarious liability is also applicable in independent
contractor settings, i.e., the acts of the independent contractor are imputed
to the contracting institution.97

Q39 If the library patrons are using library equipment to create
websites that infringe copyright, can the library be liable? 

Yes. More discussion on the relationship between librarians, patrons, and
copyright is available in chapter 1, “Libraries and Copyright.” But note
here that an employment setting is not even always required to impute lia-
bility. In a famous case, a swap-meet purveyor was found liable for the
bootleg tapes sold by vendors who rented space at the swap meet.98
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LIABILITY FOR REPUBLICATION OF DEFAMATORY
MATERIAL ON THE LIBRARY WEBSITE

Q40 What does a library need to know about defamation?

In order to successfully sue a library because of defamation on its website,
a plaintiff must show that he or she has been exposed to contempt or
public ridicule, injuring his or her professional standing in the commu-
nity.99 The four elements of a claim for defamation are (1) a false and de-
famatory statement, (2) that is published to one or more third parties
without privilege, (3) by a publisher who is at least negligent in commu-
nicating the information, and (4) that results in presumed or actual
damage.100

Q41 But libraries are not responsible for removing all defamatory
materials in their collections, are they?

That’s correct. Libraries are not responsible for the defamatory statements
contained within material residing in their collections, catalogs, or
exhibits. This is because the law draws a distinction between a true pub-
lisher of a defamatory statement and a mere distributor of a defamatory
statement. “Examples of such distributors include libraries, bookstores,
and news vendors.”101

Q42 What about defamatory information located on a library’s
website? Is a library protected the same as it is in the print
environment?

In cyberspace, libraries that may have been safe in the past from defama-
tion actions may now be exposed to liability. Technological advances can
blur the legal distinction between conduit (distributor) and information
creator (author, publisher, or republisher).102 As libraries move from their
traditional role as “information distributors” to “information publish-
ers,” it is essential that they have a fundamental grasp of the parameters
of a defamation action.103

Q43 What if a library web page simply links to another site that
contains defamatory material? Can the library be held liable
for defamation?

A library that cuts, pastes, grafts, or otherwise edits content onto its website
has arguably moved beyond the function of a mere conduit, distributor, or
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secondary publisher and is now acting more like a primary publisher or
the editor of a newspaper. As yet it is unclear whether a link to another
site that contains defamatory material makes the linking site also liable to
the defamed party. 

Q44 Could a library or educational institution linking to a site of
defamatory material be cast in the role of a republisher and
thus be liable?

A mere link would appear unlikely to be a republication,104 but a link
provided in the context of a website containing other recommended links
for patrons or students to consult places the library into the editing func-
tion that may serve as a trigger for publisher/republisher liability. In tra-
ditional media such as print, radio, etc., there is a conflict of opinion on
this question. One case held that a radio broadcast that calls attention to
a defamatory magazine is not liable for “republication or publication,”105

yet the Restatement of Torts106 suggests that a person who gives a copy
of his or her newspaper to another, calling attention to the defamatory
article, is liable. It may depend on whether the library merely acts as an
intermediary, providing a functional service such as the thumbnail index
in the Kelly copyright case, or whether the library edits and presents the
material to such an extent as to make it its own. A recent statute107 has
been interpreted to protect service providers for defamation and other tort
harms in online settings as long as the content originated with a third
party.108 Moreover, the developing case law suggests that an intermediary
is never responsible for the content of third parties, even if it reposts or
resends the content.109

GENERAL RULES FOR LINKING 
ON THE WORLD WIDE WEB

The following is a simple list of rules to follow when linking to other sites
from the library’s website. Understand that the law is in a state of constant
flux, and so these recommendations present the most conservative posi-
tion. Taking a more aggressive position is, of course, a determination each
library needs to make on its own. It is a given that by the time this book
is published the law will have developed further. However, the following
rules would appear to be representative of a safe harbor. 
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1. Check to see whether the website you are linking to has a statement
regarding linking or framing. Some sites post a position on linking
and framing, i.e., whether it is allowed and under what circum-
stances (noncommercial, to home page only, notice requirement,
etc.). If you frame a portion of the site, a fair use analysis should
be made consistent with the cases in this chapter, chapter 1, and
other precedent. 

2. When linking, it is safer to use the name of the linked site than a
logo or design to activate the link, since they may be protected by
trademark. A logo may look attractive, but it raises issues of trade-
mark and dilution.

3. Do not deep-link to commercial sites unless you have permission to
do so. If the site is one which the library or its patrons might nor-
mally patronize, deep-linking to it might harm the economic inter-
ests of that site. However, there is some trend in the courts to
disavow the merits of these claims. It may also depend on the
number of deep-link hits your link generates; again this would
affect the amount of economic harm the deep link causes. When
framing, the point is to never portray or present the linked site in
a fashion that distorts the original site in any way, as could be
done, for example, by obscuring advertising on a commercial site,
framing only portions of a site, or deep-linking past membership
information on an organizational site. Even so, some site owners
believe that entry to their web space must always be via the home
page. Likewise, make sure to identify the use of any framing tech-
nology that copies or distorts the original source of the material.

4. It might be prudent to make clear to your site’s viewers that links
are for informational purposes only, and that a provided link is not
to be taken by patrons as an endorsement or approval of the linked
site or of material on that site, and does not grant the right to do
anything other than view material at the linked site. A disclaimer
on the library website can serve this function.
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Internet Access Restrictions and the Law

Q1 What guidance does my library have to ensure patrons’ rights to infor-
mation on the Internet?

Q2 Can libraries or librarians be criminally liable for having obscene, inde-
cent, or controversial materials in their collections?

Q3 Do patrons have a right to legal materials that are inappropriate?

Q4 Do children have the same rights as adults to materials?

Q5 Who determines whether materials on the Internet are legal or illegal?

Q6 Can you give examples of materials that have been judged obscene?

Q7 Do patrons have a right to unfiltered Internet access in private school
libraries or other private libraries?

Q8 Does the ALA’s Library Bill of Rights guarantee access for library
patrons in any type of library?

Q9 May parents put restrictions on their children’s access to the Internet at a
public library?

Types of Internet Access Restrictions

Q10 Is it legal to have the librarian determine appropriate sites, e.g., use a
“tap on the shoulder” policy?

FILTERS AND OTHER
RESTRICTIONS ON
INTERNET ACCESS



Q11 Do public school libraries have a different responsibility than public
libraries?

Appendix A

Appendix B

Definitions of Child Pornography, Obscenity, and 
Material “Harmful to Minors”

Child Pornography

Obscenity

Materials “Harmful to Minors”

Notes

This chapter will discuss the legal concepts underlying the issue of
filters on library Internet terminals. The relevant First Amendment

principles, particularly with regard to public forum access, can be found
in chapter 6, “Meeting Rooms and Displays.” 

On May 31, 2002, a federal district court struck down the provision
of the Children’s Internet Protection Act (CIPA) that required public
libraries that receive certain federal funds to use technology that blocks or
filters Internet sites containing “child pornography,” “obscenity,” or
material that is “harmful to minors.”1 At the time this book went to press,
the case was slated to be heard by the U.S. Supreme Court. To stay abreast
of the current status of the case, see the ALA Office for Intellectual
Freedom’s CIPA website at http://www.ala.org/cipa.

A companion law, the Neighborhood Children’s Internet Protection
Act (NCIPA), was not challenged. It requires libraries that receive certain
funds to institute Internet safety policies. 
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INTERNET ACCESS RESTRICTIONS 
AND THE LAW

Q1 What guidance does my library have to ensure patrons’ rights
to information on the Internet? 

The American Library Association has extensive resources on its website.
Pay particular attention to Libraries & the Internet Toolkit and the CIPA
site at http://www.ala.org/cipa for updated information.2

Q2 Can libraries or librarians be criminally liable for having obscene,
indecent, or controversial materials in their collections?

No. Obscenity law imposes liability on those who create and post illegal
materials on the Internet, not on those who merely provide access to such
content. Federal obscenity law prohibits obscenity on federal property, in
the mail, on radio and television, in interstate commerce and on interstate
highways and railroads, even when the obscene material is transported
intrastate.3 State laws vary in specifying exactly what is defined as
obscene, but it may not, in any case, be more restrictive than the limits set
by the Miller case.

In Miller v. California in 1973, the U.S. Supreme Court formulated the
constitutional standard for obscenity that is still in use today:

(a) whether “the average person, applying contemporary community

standards” would find that the work, taken as a whole, appeals to the

prurient interest, . . . (b) whether the work depicts or describes, in a

patently offensive way, sexual conduct specifically defined by the appli-

cable state law, and (c) whether the work, taken as a whole, lacks serious

literary, artistic, political, or scientific value.4

Furthermore, a provision of the federal Telecommunications Act of 1996
states that “No provider or user of an interactive computer service shall
be treated as the publisher or speaker of any information provided by
another information content provider.” This provision prohibits holding
interactive computer services liable for their failure to edit, withhold, or
restrict access to offensive material.5 

In 2001, a California appellate court explicitly found that this immu-
nity applied to library Internet access.6 Even school libraries, which are
subject to CIPA, are not criminally or civilly liable. The penalty for non-
compliance is a cut in the applicable federal funds to the library.
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Q3 Do patrons have a right to legal materials that are inappropriate?

Yes, both adults and children have First Amendment rights to materials
that do not fall within the ambit of “illegal material.” Inappropriate, inde-
cent, or sexually explicit materials that do not fit under federal or state stat-
utes’ definitions of child pornography, obscenity, or “harmful to minors”
materials may not be restricted by a public library. Public libraries are gov-
ernment entities, and the First Amendment restrains the government from
making content-based speech restrictions, unless to do so would further a
“compelling need” and the method chosen was the least restrictive alter-
native.

Q4 Do children have the same rights as adults to materials?

Not exactly. In a school library setting, the Supreme Court has limited
minors’ right to receive information if the information is “educationally
unsuitable”—but not based on a school’s disapproval of the content of the
information.7

More broadly (inside and outside school settings), the Court has
allowed restrictions on material that is “harmful to minors,”8 though this
material may not be restricted as to adults. Essentially, this is material that
is considered “obscene” for minors even if the materials are protected for
adults. Most states have enacted so-called “harmful to minors” obscenity
statutes. The CIPA legislation and the Child Online Protection Act legis-
lation (also struck down by the courts, but final status as yet unknown)
unsuccessfully attempted to set a national standard for material “harmful
to minors.” (See the appendix for definitions.) 

A helpful legal analysis of minors’ rights to receive information under
the First Amendment can be found at the ALA website.9

Q5 Who determines whether materials on the Internet are legal
or illegal?

Only a court of law—not citizens’ groups, clergy, or librarians—can deter-
mine the legal status of materials. The types of speech that courts have
determined to fall outside the broad umbrella of the First Amendment are
very narrowly defined. These categories are child pornography, obscenity,
and material that is “harmful to minors.” Determinations as to whether a
particular Internet site falls within these categories is determined by the
legal definition and by an actual court decision examining the material. 

It should be noted that in some states, even materials that may be
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judged by a court to be obscene or “harmful to minors” may be permissi-
ble in a library collection, or when used for bona fide research purposes
per state law.10

Q6 Can you give examples of materials that have been judged
obscene?

In practice, prosecuting obscenity cases is very difficult. Jeffrey Douglas, a
Santa Monica lawyer, has tracked nationwide obscenity prosecutions since
1987. He found that of the materials that have been judged obscene—by
a judge or a jury—there are several common elements: explicit showing of
excretion, bestiality, necrophilia, incest, or any type of non-consensual
sex. He notes that taken as a whole, language is important, and this is one
of the reasons that all—or most—adult magazines have literary content.11

The adult industry has a growing number of web pages that offer legal
information regarding the Internet distribution of adult materials.
According to one of them, “If you can prove that the content on your
adult website has some literary, artistic, political, or scientific value, the
criminal charges against you might be dismissed . . . In light of this, you
might want to consider displaying or linking to content that has some-
thing other than masturbatory value such as information about health
care issues in the adult entertainment industry, safe sex information, a dis-
cussion of fetishes, or political links to other websites.”12

Legal definitions of child pornography, obscenity, and “harmful to
minors” material are found in the appendix at the end of this chapter.

Q7 Do patrons have a right to unfiltered Internet access in
private school libraries or other private libraries? 

Usually not. Generally, private institutions may make restrictions with
regard to information access. The First Amendment is a restraint on gov-
ernmental actions, not on private actions. There are exceptions, however.
In California, for example, the state constitution’s First Amendment is
stronger than the corresponding amendment in the U.S. Constitution13

and its laws extend free speech guarantees to students in private schools.14

Q8 Does the ALA’s Library Bill of Rights guarantee access for
library patrons in any type of library?

The ALA’s Library Bill of Rights is a professional code of ethics that bol-
sters access to all kinds of library materials for patrons, regardless of age.
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It has no force of law in and of itself. However, it is often adopted by
libraries’ governing authorities, giving children’s access rights the force of
law in public entities, and can serve as a governing directive for private
entities that adopt it. See the ALA’s Libraries & the Internet Toolkit site
for further information.15

Q9 May parents put restrictions on their children’s access to the
Internet at a public library?

The First Amendment does not hinder parents in any way from restricting
their children’s access to information. The First Amendment restricts gov-
ernment, e.g., a public library, from imposing restrictions. The CIPA dis-
trict court has suggested (without evaluating their constitutionality) that
policies that require parental approval are less restrictive than the CIPA
law that required blocking software.16

If the constitutionality of such policies were to be evaluated, one ques-
tion would likely concern how involved the government is in creating
those restrictions. The difference between “opt-in” and “opt-out” alter-
natives could be significant. If a library’s policy allows open access, but
allows parents to “opt-in” a restriction for their child, that shows the
parents are making the decision to restrict. If, on the other hand, a
library’s policy defaults to restrictions on children, but allows parents to
“opt-out” of the restrictions by signing a permission slip, that evinces a far
greater degree of government restriction. If parents are required to sign in
person at the library, the burden becomes even greater, since many parents
work full time or are otherwise not available, even if their intent is to
secure open access for their children.

Types of Internet Access Restrictions

1. Restrictions on content. Public libraries and public academic libraries
may not deny access to “inappropriate” or “offensive” sites, since those
terms have no legal meaning under state, federal, or constitutional law as
described above. Contrast this with most school libraries, in which mate-
rials may be restricted to those that are deemed by the school board to be
“educationally suitable.”

2. Restrictions on games and chat. These are protocol restrictions, not
content restrictions per se. As such, they would likely be judged at a lower
standard than content restrictions. Courts would likely use either an inter-
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mediate scrutiny standard or a “rational review” standard—in either case,
a court is likely to uphold such restrictions if uniformly and fairly applied.

3. Restrictions on conduct. These restrictions do not invoke the First
Amendment. Rules of patron conduct while using the Internet are not free
speech issues, and librarians should not hesitate to use rules of conduct
similar to other conduct rules in place in the library. Note that only the
conduct may be restricted. The mere tendency of certain Internet sites to
encourage unlawful acts is insufficient reason for banning it. The proper
method to deter harassment, masturbation, etc., is to remove the patron
from the library, revoke library privileges, or call the police.17

Q10 Is it legal to have the librarian determine appropriate sites,
e.g., use a “tap on the shoulder” policy?

It’s not clear. The library would need to come up with objective standards
to define what is “inappropriate,” “sexually explicit,” or whatever term it
chose. In addition to failing to match the legal categories of materials that
may be prohibited (“child pornography,” “obscenity,” and “harmful to
minors” material), this could raise the serious legal issue of “unbridled
discretion in a government official.”

In the Mainstream Loudoun case, the federal district court looked at
a library that had placed filters on all library computers. Its policy allowed
patrons to request the library to unblock sites. Patrons had to submit
written requests that included their names, telephone numbers, and
detailed explanations of why they desired access to the blocked site. The
library staff then would decide whether the request should be granted.18

The court noted that the unblocking policy amounted to a “standard-
less discretion” by library staff. This imposed an unconstitutional chilling
of the patrons’ rights to free speech. It cited the Supreme Court case
Lamont v. Postmaster General, in which a federal statute directed the
postmaster general not to deliver “communist propaganda” without a
written request from the customer.19 The requirement that citizens pub-
licly petition the government for access to disfavored speech was found to
have a “severe chilling effect.”20 In Loudoun, library patrons needed not
only to petition, but to seek discretionary approval, unlike the automatic
approval in Lamont. The court saw this as more chilling of the public’s
right to free speech than the Lamont Supreme Court case.

In 1992, the Supreme Court examined a case in which a county admin-
istrator was empowered to determine how much to charge for parade
permits, based on his own judgment of what would be reasonable to pay
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for police protection and administrative costs. The Court determined that
in the absence of objective factors, the First Amendment prohibited the
“vesting of such unbridled discretion in a government official.”21

The CIPA district court acknowledged that a “tap on the shoulder”
delegates to librarians substantial discretion to determine which websites
a patron may view. It noted that this discretion was no less problematic
when a library delegates the decisions to a filtering company. The court
mentioned that one alternative for libraries that are experiencing problems
would be to review Internet history log files, and then track down abuses
to a particular patron. Taps on children’s shoulders when children are
observed viewing material that is likely to be “harmful to minors” would
be a less restrictive alternative to the use of filters. The constitutionality of
such “taps” was not at issue in the case, however.

Q11 Do public school libraries have a different responsibility 
than public libraries?

Yes. Teachers have a different legal relationship with their students than
public librarians have with their patrons. In the landmark Supreme Court
case Board of Education v. Pico, students brought suit when the school
board removed books that it characterized as “anti-American, anti-
Christian, anti-[Semitic], and just plain filthy.”22 Schools serve in loco
parentis, unlike public libraries, and courts allow greater latitude in
school-issued restrictions on student speech than in other public institu-
tions that do not serve “in place of the parent.” A plurality of the justices
found that a school board must be permitted “to establish and apply their
curriculum in such a way as to transmit community values,” but that it
may not remove school library books in order to deny access to ideas with
which it disagrees for political reasons. Instructively, a Pico dictum notes
that the challenged books in the school library were not entirely banned
to the children, inasmuch as they were available at the local public library,
which had in fact put the books on display.23

APPENDIX A

Librarians can find an excellent analysis of constitutional and federal child
pornography and obscenity law through the Congressional Research
Service. See especially Henry Cohen, Child Pornography: Constitutional
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Principles and Federal Statutes, CRS Report for Congress, Congressional
Research Service (updated June 26, 2002); and Henry Cohen, Obscenity
and Indecency: Constitutional Principles and Federal Statutes, CRS Report
for Congress, Congressional Research Service (updated June 5, 2002).

APPENDIX B

Definitions of Child Pornography, 
Obscenity, and Material “Harmful to Minors”

Child Pornography

CONSTITUTION

According to the Supreme Court, child pornography is a category of
speech that is not protected by the First Amendment.24 It is not legal to
have child pornography in the home.25 It is not legal to look at child
pornography for research or journalistic purposes.26

CHILD PORNOGRAPHY LAW

The federal child pornography statute defines “child pornography” as
“any visual depiction” of a minor under eighteen years old engaging in
“sexually explicit conduct.” “Sexually explicit conduct” is defined in child
pornography as actual or simulated “(A) sexual intercourse, including
genital-genital, oral-genital, anal-genital, or oral-anal, whether between
persons of the same or opposite sex; (B) bestiality; (C) masturbation; (D)
sadistic or masochistic abuse; or (E) lascivious exhibition of the genitals or
pubic area of any person.27

In 1996 Congress passed the Child Pornography Prevention Act,
which added a definition of “child pornography” that includes depictions
of images that “appear to be” of minors engaging in sexually explicit
conduct. On April 16, 2002, the Supreme Court held this provision
unconstitutional to the extent that it prohibited pictures that were not
produced with actual minors.28

Additionally, each state has child pornography laws.29



Obscenity

The legal definition of “obscenity” is far narrower than the common
usage of the term.

The constitutional definition of “obscenity,” according to the Supreme
Court, applies to “material whose predominant appeal is to a shameful or
morbid interest in nudity, sex, or excretion” and not to “materials that
provoked only normal sexual reactions.”30 This is a refinement of the
Miller decision, which is discussed below.

CONSTITUTION

The U.S. Supreme Court, in the famous Miller v. California decision,
established a three-pronged test to determine whether a work is obscene:

(a) whether the “average person, applying contemporary community

standards” would find that the work, taken as a whole, appeals to

the prurient interest, 

(b) whether the work depicts or describes, in a patently offensive way,

sexual conduct specifically defined by the applicable state law, and 

(c) whether the work, taken as a whole, lacks serious literary, artistic,

political, or scientific value.31

The first two prongs of the Miller test—the prurient interest and patent
offensiveness—are issues of fact for a jury to determine, applying contem-
porary community standards and federal or state law. The third prong
does not rely on a particular community’s sensibilities. Courts instruct
juries to use a “reasonableness standard”; the inquiry is “not whether an
ordinary member of any given community would find serious literary,
artistic, political, or scientific value in allegedly obscene material, but
whether a reasonable person would find such value in the material, taken
as a whole.”32

The legal definition of “obscenity” is extraordinarily narrow. As
Kathleen Sullivan, now dean of Stanford Law School, wrote in 1992,
“The first two parts of this test are incoherent: to put it crudely, they
require the audience to be turned on and grossed out at the same time.”33 

Note: In some situations, courts have upheld zoning regulations of
sexually explicit material that is not obscene. The restrictions are not an
outright ban, and must be narrowly tailored to combat secondary effects
such as crime.34 In the only case on point to date, a federal district court
judge did not find the “secondary effects” argument viable when a library
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claimed that Internet filters were needed to prevent a hostile working envi-
ronment and to prevent the viewing of illegal materials. The court found
that neither of those claims were secondary effects.35 

FEDERAL OBSCENITY LAWS

Congress passed the Communications Decency Act (47 U.S.C. §223) as
part of its Telecommunications Act of 1996.36 The “indecent transmis-
sion” provision and the “patently offensive display” provision were struck
down by the Supreme Court in Reno v. ACLU.37 The act also prohibited
the knowing transmission of obscene messages to any recipient under
eighteen years of age. This provision was not challenged and remains part
of the law today.38 Therefore, a website that may be legally permissible in
California may be illegal in another state such as Tennessee. The liability
for obscene material falls on producers and distributors, not “mere con-
duits,” such as libraries (see question 2). 

STATE OBSCENITY LAWS

States generally pattern their laws on the Miller decision.39 What is not
commonly understood is that the Miller decision sets a ceiling on permis-
sible statutes regarding obscenity. States may define “obscenity” more lib-
erally than the Miller decision. For example, the California Penal Code’s
section 311 states:

As used in this chapter, the following definitions apply:

(a) “Obscene matter” means matter, taken as a whole, that to the

average person, applying contemporary statewide standards,

appeals to the prurient interest, that, taken as a whole, depicts or

describes sexual conduct in a patently offensive way, and that,

taken as a whole, lacks serious literary, artistic, political, or scien-

tific value. 

(1) If it appears from the nature of the matter or the circumstances

of its dissemination, distribution, or exhibition that it is de-

signed for clearly defined deviant sexual groups, the appeal of

the matter shall be judged with reference to its intended recipi-

ent group. 

(2) In prosecutions under this chapter, if circumstances of produc-

tion, presentation, sale, dissemination, distribution, or publicity

indicate that matter is being commercially exploited by the
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defendant for the sake of its prurient appeal, this evidence is

probative with respect to the nature of the matter and may

justify the conclusion that the matter lacks serious literary,

artistic, political, or scientific value.

(3) In determining whether the matter taken as a whole lacks

serious literary, artistic, political, or scientific value in descrip-

tion or representation of those matters, the fact that the defen-

dant knew that the matter depicts persons under the age of 16

years engaged in sexual conduct, as defined in subdivision (c) of

Section 311.4, is a factor that may be considered in making that

determination.

Materials “Harmful to Minors” 

The Supreme Court has ruled that states may prohibit access by minors to
material deemed “harmful to minors.”40 Until the Child Online
Protection Act (COPA) and the Children’s Internet Protection Act (CIPA)
were passed, there was no federal “harmful to minors” law. As this book
went to press, COPA had been enjoined by the Third Circuit. On May 13,
2002, the Supreme Court vacated the Third Circuit’s opinion and sent the
case back down for further proceedings. The Supreme Court kept the pre-
liminary injunction, however, and the statute, at present, is still not in effect.
On May 31, 2002, the U.S. District Court for Eastern Pennsylvania struck
down CIPA as unconstitutional so far as public libraries were concerned.
Since the final court decisions have yet to be made, the two statutes’ defini-
tions of material that is “harmful to minors” are given below. 

The Children’s Internet Protection Act (CIPA) as written applied only
to schools and libraries that use these federal funding programs: Library
Services and Technology Act, Title III of the Elementary and Secondary
Education Act, and the Universal Service discount program known as the
E-rate (Public Law No. 106-554). A federal district court struck down its
application to public libraries, but the application to schools was not chal-
lenged and is still in effect.41

CIPA defines “material that is harmful to minors” as:

any picture, image, graphic image file, or other visual depiction that— 

(i) taken as a whole and with respect to minors, appeals to a pruri-

ent interest in nudity, sex, or excretion; 
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(ii) depicts, describes, or represents in a patently offensive way with

respect to what is suitable for minors, an actual or simulated

sexual act or sexual contact, actual or simulated normal or per-

verted sexual acts, or a lewd exhibition of the genitals; and 

(iii) taken as a whole, lacks serious literary, artistic, political, or sci-

entific value as to minors.42

Note: This statute refers to minors as persons under seventeen years of
age. It differs from the COPA definition (below) in three respects. CIPA
applies only to images, whereas COPA applies to images and words. CIPA
does not apply community standards, and CIPA does not include an image
of the “post-pubescent female breast” as “harmful to minors.”

Current Status: Although a federal district court has struck down the
application of CIPA to public libraries, the final word will come from the
Supreme Court. To get updates on the case, see http://www.ala.org/cipa. 

The Child Online Protection Act (COPA) would define materials
harmful to minors differently, but this law has never gone into effect. The
day after COPA was signed into law, it was challenged in federal court and
an injunction was soon granted. COPA defines “material that is harmful
to minors” as pictures or words that: 

(i) the average person, applying contemporary community stan-

dards, would find, taking the material as a whole and with

respect to minors, is designed to appeal to, or is designed to

pander to, the prurient interest; 

(ii) depicts, describes, or represents in a manner patently offensive

with respect to minors, an actual or simulated sexual act or

sexual contact, an actual or simulated normal or perverted

sexual act, or a lewd exhibition of the genitals or a post-

pubescent female breast; and 

(iii) taken as a whole, lacks serious literary, artistic, political, or sci-

entific value as to minors.43

Current Status: The Supreme Court sent the COPA case back to the
lower court for further proceedings. It kept the preliminary injunction,
which stops enforcement of the law.44

Unless COPA or CIPA is upheld by the Supreme Court, the “harmful
to minors” laws will remain at the state level, outside the context of school
libraries. 
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Q1 Does the Americans with Disabilities Act (ADA) apply to digital
resources in libraries, such as library and online databases and websites?

Q2 How does the ADA treat private libraries differently from public libraries?

Q3 How do I know if my library is providing “effective communication”?

Q4 What are “auxiliary aids and services”?

Q5 What is an “undue burden”?

Q6 What is a “fundamental alteration”?

Q7 What are Title II (public) and Title III (private) libraries and organiza-
tions?

Q8 Are all private libraries considered “Title III” libraries?

Q9 Are any libraries not subject to the ADA at all?

Q10 How does a library make its web pages accessible to people with disabilities?

Q11 What does it mean to be “accessible” in the electronic environment?

Q12 Is electronic text considered accessible?

Q13 What are the accessibility standards for electronic information?

Q14 Do these electronic accessibility standards have the force of law?

Q15 What are the Section 508 Standards?

Q16 Do the Section 508 Standards allow libraries a phase-in period?

Q17 Is there a phase-in period for state and local libraries?
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Q18 What is required of a Title II library that must provide “program access”?

Q19 What does it mean to say that a Title III library must make accommoda-
tions if “readily achievable”?

Q20 What are the Web Content Accessibility Guidelines (WCAG)?

Q21 What are the WCAG Priorities?

Q22 Does my public library need to provide access to older materials such as
microfilmed newspapers?

Q23 Is a public university library held to the same standards as a public
library when providing access to materials?

Q24 Can the library wait until a specific request is made before providing access?

Q25 How do I know if my library has a “comprehensive policy”?

Q26 How does my library determine which adaptive equipment will satisfy
our legal obligation?

Q27 If my library already has a speech synthesizer, must it get a different one
to meet a specific patron request?

Q28 What if a public library leases space from a private business? How does
this affect liability under the ADA?

Q29 Do library support groups such as Friends of the Library, my library
foundation organization, and my library association have to make sure
their websites are accessible to users with disabilities?

Q30 Does my library trustee board have to make sure its website is accessible
to patrons with disabilities?

Q31 If an association or group has no meetings and only publishes a web
page, would a court consider it a “public accommodation”?

Q32 How are disability laws enforced?

Q33 What are the penalties a library faces if it is judged to be noncompliant
with the ADA?

Appendix

Additional Online Resources

Federal Law

Federal Standards

State Laws

Cases

Notes
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This chapter discusses the legal requirements to make electronic infor-
mation in libraries accessible to patrons with disabilities. In the early

years of the digital world, information was primarily text. Digital text,
such as computerized card catalogs, opened up access to many library
patrons with disabilities. Visually impaired readers can manipulate elec-
tronic text by enlarging it, turning it into braille, and even turning it into
synthesized speech.

Today, libraries are increasingly purchasing, leasing, and creating elec-
tronic content. Some disabled patrons cannot readily come to a library at
all. Remote access can bring the library to them, but only if the websites
are accessible.

Ironically, as technology has grown more sophisticated with graphics
and streaming video and audio, digital information has actually become
less accessible to people with disabilities. “Screen readers” can no longer
“read” these features unless the features are accompanied by text expla-
nations. 

Although not many cases have been reported that deal with the
Americans with Disabilities Act (ADA) and access to information, many
complaints have been filed and settled at the administrative level. Early
indications show a legal responsibility for both public and private libraries
to make accessible to patrons with disabilities all the electronic informa-
tion that is available to nondisabled patrons. The following are key stan-
dards and guidelines regarding electronic access that apply to public and
private libraries.

The federal guidelines known as the Electronic and Information
Technology Accessibility Standards (or Section 508 Standards), that
are issued by the Architectural and Transportation Compliance
Board (known as the Access Board), require all electronic informa-
tion and information technology used by the federal government to
be accessible to individuals with disabilities. Although the stan-
dards are specific to the federal government, they impact state and
local libraries and the private sector if they wish to do business with
the federal government. 

The World Wide Web Consortium sets forth voluntary guidelines spe-
cific to web pages. These are known as the Web Accessibility
Initiative’s Web Content Accessibility Guidelines (WCAG). These
form the basis of the Section 508 Standards with regard to web
pages. These guidelines are helpful for libraries that create their
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own web pages. One free tool to help libraries start evaluating
whether their web pages comply with these guidelines is the Center
for Applied Special Technology’s diagnostic website, Bobby, at http://
www.cast.org/bobby. 

Both private and public libraries must make all electronic information
equally accessible to disabled and nondisabled patrons. While libraries
generally have no obligation to make material available at all, once
they do so, they may not discriminate on the basis of disability.

Making materials “accessible” encompasses a range of options, from
librarian readers to adaptive information technology.

Information technology is generally considered “accessible” if it can
be used in a variety of ways that do not depend on a single sense or
ability. For example, information in audio formats can become
visual through captioning. Information in visual formats, such as
electronic text, can be translated into audio or tactile formats with
the use of screen readers, speech synthesizers, and braille equip-
ment. Digital images can be captioned with text and then similarly
turned into audio or tactile formats.

Electronic text is raw material that allows “accessibility” to people who
may have a wide range of disabilities. With readily available adaptive
technology, it can easily be turned into large type, synthesized speech,
and refreshable braille—a technology that turns text into braille
output using one row of pins that are reused again and again.

The greater the library’s resources, as measured by its purchases of
technology for nondisabled patrons, the greater the expectation that
the library will provide adaptive technology for disabled patrons.

The greater the library’s control over the electronic information, the
greater the expectation is that it will be accessible. For example, a
higher level of accessibility is expected of library-created web pages
and digitized collections than of purchased or leased materials.
However, as commercial materials increasingly adhere to federal
guidelines, the expectation increases that libraries will purchase
accessible materials.

Q1 Does the Americans with Disabilities Act (ADA) apply to
digital resources in publicly funded libraries, such as library
and online databases and websites?
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Yes. The ADA applies to the information and services in libraries, just as
it applies to the physical buildings. State and local disability laws may also
apply. Federal libraries must also comply with Section 508 Standards,
both in creating and purchasing electronic information. 

Q2 How does the ADA treat private libraries differently 
from public libraries?

State and local public libraries are covered under Title II of the Americans
with Disabilities Act and are subject to stricter levels of compliance than
private libraries, which are covered under Title III. In general, private
libraries are treated separately and not equally with public ones. Several
excellent books and articles discuss the specific legal requirements for both
types of libraries.1

Both public and private libraries, however, must ensure that they
provide effective communication to their patrons, providing auxiliary aids
and services. Although case law is still newly emerging, early decisions and
government communications indicate that for the most part, public and
private libraries have the same legal burden: both must provide reasonable
accommodations for patrons unless to do so would create an undue
burden or a fundamental alteration. The questions and answers that
follow will apply to both public and private libraries unless specifically
indicated otherwise. In areas where the law treats private and public
libraries differently, or where cases refer specifically to public or private
institutions, the discussion will identify the libraries as “Title II” (public)
or “Title III” (private) libraries.

Q3 How do I know if my library is providing “effective 
communication”?

The ADA requires that communication for persons with disabilities must
be “as effective as” that provided to nondisabled persons. It defines
“effective communication” as encompassing three components: timeliness
of delivery, accuracy of translation, and provision in a manner and
medium appropriate to the significance of the message and the abilities of
the individual with the disability.2 Both Title II and Title III libraries must
provide “effective communication.”3

To illustrate the interpretation of this in a library, one ruling stated:

When looking at exactly which of its resources a library is obligated to

provide in an accessible medium, the short answer is any resources the

library makes available to nondisabled patrons must be made accessible
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to blind patrons. This includes the library catalogue, the archived micro-

fiche, daily newspapers, and the Internet (if that is a service provided to

sighted patrons).

A categorical decision by a public library not to even consider a

request by a patron for a particular alternative format is in most

instances a violation of Title II. However, when determining what alter-

native format is most appropriate, a library may take into account how

frequently the material is used by patrons and the longevity of the mate-

rial’s usefulness. For instance, more serious consideration should be given

to translating into Braille frequently used reference materials which have

a long “shelf-life” than would be true for daily newspapers. Moreover,

the basic purpose of the library may be taken into account in shaping the

library’s obligations to make its resources available to its patrons, includ-

ing its patrons with disabilities.

The ruling continued: 

When making purchases and when designing its resources, a public entity

is expected to take into account its legal obligation to provide communi-

cation to persons with disabilities that is “as effective as” communication

provided to nondisabled persons. At a minimum, a public entity has a

duty to solve barriers to information access that the public entity’s pur-

chasing choices create, particularly with regard to materials that with

minimal thought and cost may be acquired in a manner facilitating pro-

vision in alternative formats. When a public institution selects software

programs and/or hardware equipment that are not adaptable for access

by persons with disabilities, the subsequent substantial expense of pro-

viding access is not generally regarded as an undue burden when such

cost could have been significantly reduced by considering the issue of

accessibility at the time of the initial selection.4

Q4 What are “auxiliary aids and services”?

Auxiliary aids and services include a wide range of services and devices
that promote effective communication. Examples of auxiliary aids and
services for individuals who are deaf or hard of hearing include qualified
interpreters, note-takers, computer-aided transcription services, written
materials, telephone handset amplifiers, assistive listening systems, tele-
phones compatible with hearing aids, closed-caption decoders, open and
closed captioning, telecommunications devices for deaf persons (TDDs),
videotext displays, and exchange of written notes. 
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Examples for individuals with vision impairments include qualified
readers, taped texts, audio recordings, brailled materials, large-print mate-
rials, and assistance in locating items. Examples for individuals with
speech impairments include TDDs, computer terminals, speech synthesiz-
ers, and communication boards.5

Q5 What is an “undue burden”?

An “undue burden” means significant difficulty or expense incurred in
complying with standards. In determining whether an action would result
in an undue burden, the factors to be considered include the following:

The nature and cost of the action 

The overall financial resources of the site or sites involved in the
action; the number of persons employed at the site; the effect on
expenses and resources; legitimate safety requirements that are nec-
essary for safe operation, including crime prevention measures; or
the impact otherwise of the action upon the operation of the site 

The geographic separateness, and the administrative or fiscal relation-
ship of the site or sites in question to any parent corporation or
entity 

The overall financial resources of any parent corporation or entity; the
overall size of the parent corporation or entity with respect to the
number of its employees; and the number, type, and location of its
facilities

The type of operation or operations of any parent corporation or
entity, including the composition, structure, and functions of the
workforce of the parent corporation or entity6

In determining whether acquiring electronic information technology that
meets all or part of the applicable technical provisions of the Access
Board’s standards would impose an undue burden, a library must consider
and document all resources available to its program.7

Note that showing an undue burden may not be enough to allow a
library off the hook. Under the federal guidelines concerning electronic
information, even if a federal agency can show an “undue burden,” it
must still provide information and data to individuals with disabilities by
an alternative means of access. For example, if an agency wishes to purchase
a computer program that generates maps denoting regional demographics,
but determines that it would constitute an undue burden to purchase an
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accessible version of such a program, the agency would be required to
make the information provided by the program available by alternative
means to users with disabilities. Alternative means of access focus on the
provision of the information and data in an accessible manner—as
opposed to the accessibility of the product itself. Alternative means of
access for an individual who is blind might mean providing a hard-copy
description of the information in braille or providing an assistant to help
guide the user through the information. Alternative means may include,
but are not limited to, voice, fax, relay service, text telephone (TTY), qual-
ified sign language interpreters, Internet posting, captioning, text-to-
speech synthesis, readers, personal assistants, and audio descriptions.8

Q6 What is a “fundamental alteration”?

A library is not required to alter its acquisition requirements if the alter-
ation would be so fundamental that the library would no longer be
procuring electronic information technology that met its needs.

An FAQ (frequently asked question) on the federal guidelines for elec-
tronic information technology gives the following example. If an agency
needs to meet certain security needs by acquiring secure telephone units
that are all analog, the agency would not be required to buy digital phones
if such phones failed to meet the agency’s security needs even if the digital
phones fully meet the applicable technical provisions of the Access Board’s
standards and the analog phones meet only some of the applicable techni-
cal provisions.9

Q7 What are Title II (public) and Title III (private) 
libraries and organizations?

Title II libraries are those operated by state and local government, not
merely institutions that receive some measure of government funding.
Title III libraries are operated by private organizations. School and aca-
demic libraries are classified by the type of parent organization they are
in. Refer to figure 1 to determine if your library is considered public or
private under the ADA.

Although this distinction is generally quite clear, the question may be
difficult when a library has both public and private features. For example,
a municipal library, as a department of the township, would be a public
entity covered by Title II. The factors to be considered include whether the
library is operated with public funds, whether the library employees
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are considered government employees, whether the library receives signif-
icant assistance from the government by provision of property or equip-
ment, and whether the library is governed by an independent board that
is selected by the members of a private organization or is elected by the
voters or appointed by elected officials.

Q8 Are all private libraries considered “Title III” libraries?

Yes, with very few exceptions. Virtually all private libraries are considered
Title III libraries under the ADA. Legally, Title III covers organizations and
businesses that are “public accommodations.” Title III specifically mentions
private libraries in its defi-
nition of public accommo-
dations: “Place of public
accommodation means a
facility, operated by a pri-
vate entity, whose operations
affect commerce and fall
within at least one of the
following categories . . . [a]
museum, library, gallery, or
other place of public dis-
play or collection. . . .”11

Under the ADA, a public
accommodation is any pri-
vate entity, regardless of
size, that offers goods and

FIGURE 1

Americans with Disabilities Act: Public and Private Libraries

Title II: State and Local Government Title III: Public Accommodations

(Private Ownership) (Public Ownership)

Public libraries, museums, and archives Private school libraries, museums, and
(city, county, special district) archives

Public school libraries Private academic libraries, museums, 
and archivesPublic academic libraries, museums, and

Most private corporate libraries, archives
museums, and archives  

Factors Used in Distinguishing Public
from Private Libraries

• whether the library is operated with public
funds

• whether the library employees are consid-
ered government employees

• whether the library receives significant
assistance from the government by provi-
sion of property or equipment

• whether the library is governed by an inde-
pendent board selected by the members of
a private organization, or is elected by the
voters or appointed by elected officials10



services to the public. Only religious entities and certain private clubs are
exempt.12 The definition of “public accommodations” may be quite
broad, as evidenced by the recent Supreme Court case concerning the
golfer Casey Martin. The Court found that the PGA Tour was a “public
accommodation” even though only qualified golfers could participate.13

As this book went to press, however, one federal district court nar-
rowly defined “public accommodations” as physical spaces. It dismissed a
lawsuit filed by a disability advocacy group claiming that a website owned
by Southwest Airlines was not accessible. In the case of Access Now v.
Southwest Airlines (S.D. Fla. Oct. 18, 2002), the court said that Title III
governed only physical places of accommodation. Despite the dismissal of
the case, it’s clear that more such lawsuits are coming. Access Now has
already filed suit against American Airlines claiming that its site violates the
ADA, and many other websites are making changes to avoid such suits.

Q9 Are any libraries not subject to the ADA at all?

Yes. A few exceptions exist. Religious entities are exempt, including their
libraries. Private clubs and their libraries that are not open to the public
are also exempt.14

Q10 How does a library make its web pages accessible to people
with disabilities? 

Information technology is generally considered “accessible” if it can be
used in a variety of ways that do not depend on a single sense or ability.
For example, a system that provides output only in audio format would
not be accessible to people with hearing impairments, and a system that
requires mouse actions to navigate would not be accessible to people who
cannot use a mouse because of dexterity or visual impairments.15

Q11 What does it mean to be “accessible” in the electronic 
environment?

The Department of Justice says that “accessibility” means that the user
need not rely on a sole sense to receive information. The prime directive
of accessibility is to separate content from form. That is, if the informa-
tion is presented visually, make sure it can also be presented in audible or
tactile formats. If the information is presented in audible format, make
sure it can also be presented in a visual or tactile format.
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Q12 Is electronic text considered accessible?

Yes, coupled with adaptive equipment, electronic text is an ideal format
for accessibility. Through the use of adaptive equipment such as screen
readers, electronic text can be enlarged, read by speech synthesizers, or
turned into braille. In early DOS days, electronic text opened up a world
of information to people with visual and learning disabilities. Today,
however, increasingly sophisticated multimedia programs are not always
readable. Electronic information standards have developed over recent
years to address this critical issue. 

Q13 What are the accessibility standards for electronic information?

Accessibility standards are based on the principle of “universal design.” In
the physical world, we see universal design features in ramps and in the
placement of light switches at heights that patrons in wheelchairs can
reach, etc. Many of these features are helpful to a wide variety of users,
such as parents with baby strollers and library shelvers with book trucks.
Many libraries make an effort to purchase equipment such as microfilm
readers that have the operating controls at the bottom of the machine
rather than the top so that patrons in wheelchairs can use the equipment
without assistance and so the controls are more convenient for other
seated patrons.

The two major sets of standards are the Electronic and Information
Technology Accessibility (or Section 508) Standards issued by the
Architectural and Transportation Barriers Compliance Board (the Access
Board) and the Web Content Accessibility Guidelines (WCAG) issued by
the World Wide Web Consortium Web Accessibility Initiative. 

Q14 Do these electronic accessibility standards have the force of law?

Section 508 Standards have the force of law, with regard to federal agen-
cies. The Web Content Accessibility Guidelines are voluntary in nature. In
addition, access to services is required by law under existing federal and
state laws. The National Federation of the Blind recently filed a lawsuit
against America Online under the Americans with Disabilities Act. The
two parties reached a settlement agreement that required the company to
make its online service accessible to people with disabilities.16

Q15 What are the Section 508 Standards?

The Electronic and Information Technology Accessibility Standards are
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required by section 508 of the Rehabilitation Act. The Access Board, the
same federal agency that issues the ADA Accessibility Guidelines for
Buildings and Facilities (ADAAG), issues Section 508 Standards. Libraries
and their architects are already familiar with ADAAG, the guidelines that
specify acceptable ramp slopes, height of grab bars, width of aisles and
doorways, etc.17

These standards apply directly to federal libraries, with a narrow ex-
emption for national security. Section 508 does not apply to general recipi-
ents of federal funds, and does not directly regulate the private sector.18

Section 508 Electronic Information and Technology Standards concern all
aspects of electronic and information technology, from web pages to elec-
tronic databases, keyboards, and telecommunications. Section 508 Stand-
ards concerning web page design are largely based on the Priority One
Guidelines of the Web Content Accessibility Guidelines.19

Q16 Do the Section 508 Standards allow libraries a phase-in period?

Yes. This is analogous to the physical world, in which older buildings need
not conform to ADAAG. The Section 508 Standards apply to all federal
contracts awarded on or after June 25, 2001. Persons with disabilities may
file administrative complaints or bring civil actions in federal court against
agencies that fail to comply with the requirements of section 508 as of
June 21, 2001.

Q17 Is there a phase-in period for state and local libraries? 

Section 508 does not directly apply to state and local libraries. However,
electronic accessibility has been addressed by the Department of Justice’s
Office for Civil Rights (OCR-DOJ), which has compared phasing in elec-
tronic accessibility standards with phasing in building standards in Title II
libraries. When Title II libraries make purchases or design their own
resources, they are expected to provide effective communication to patrons
with disabilities. Specifically, public libraries have a duty to solve barriers
to information access that their purchasing choices create, particularly with
regard to materials that with minimal thought and cost may be acquired in
alternative formats. When a public library selects software or hardware
that is not adaptable for access by persons with disabilities, a subsequent
substantial expense of providing access is not generally regarded as an
undue burden when such cost could have been significantly reduced by
considering the issue of accessibility at the time of the initial selection.20
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Note, however, that in the physical world, Title II libraries must never-
theless provide program access unless to do so would create an undue
burden or a fundamental alteration. That is, the programs and services of
the library must be made available to people with disabilities in some
manner. For example, books on the second floor of a building without an
elevator must be retrieved for a patron who makes a request. Title III
libraries, by contrast, are required to make accommodations only if it is
readily achievable to do so. 

Q18 What is required of a Title II library that must provide
“program access”?

A public library must operate each service, program, or activity so that the
service, program, or activity, when viewed in its entirety, is readily acces-
sible to and usable by individuals with disabilities.21 For example, in a
case in Oregon, a university student requested independent access to the
library’s CD-ROM system that provided periodical articles. The Office for
Civil Rights determined that the library was required to provide access to
“library programs.” In this case, reference librarians serving as readers
were determined to be a sufficient auxiliary aid.22

Q19 What does it mean to say that a Title III library must make
accommodations if “readily achievable”?

“Readily achievable” means easily accomplishable and able to be carried
out without much difficulty or expense. In determining whether an action
is readily achievable, the factors to be considered include the following:

The nature and cost of the action needed 

The overall financial resources of the site or sites involved in the
action; the number of persons employed at the site; the effect on
expenses and resources; legitimate safety requirements that are nec-
essary for safe operation, including crime prevention measures; or
the impact otherwise of the action upon the operation of the site 

The geographic separateness, and the administrative or fiscal relation-
ship of the site or sites in question to any parent corporation or entity

The overall financial resources of any parent corporation or entity; the
overall size of the parent corporation or entity with respect to the num-
ber of its employees; the number, type, and location of its facilities

The type of operation or operations of any parent corporation or
entity, including the composition, structure, and functions of the
workforce of the parent corporation or entity23
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Examples of typical accommodations include staff retrieving books for a
patron, adding a simple ramp, and the like. 

Q20 What are the Web Content Accessibility Guidelines
(WCAG)?

The Web Content Accessibility Guidelines, issued by a nonprofit interna-
tional organization, the World Wide Web Consortium, promote the inter-
operability of the Web. The standards cover web pages and no other elec-
tronic information. Although the standards do not have the force of law, it
is conceivable that a legislative body could pass a law or ordinance incor-
porating these standards by reference. Fourteen guidelines serve as general
principles of accessible design. Each guideline is associated with one or
more checkpoints describing how to apply that guideline to particular fea-
tures of web pages. An appendix to the guidelines, “List of Checkpoints for
the Web Content Accessibility Guidelines 1.0,” presents the checkpoints
sorted by priority. A summary chart is included in this appendix.24

Q21 What are the WCAG Priorities?

The WCAG Priorities, as of July 2001, are:

Priority One. A web content developer must satisfy this checkpoint.
Otherwise, one or more disabled groups will find it impossible to
access information in the document. Satisfying this checkpoint is a
basic requirement for some groups to be able to use web documents.

Priority Two. A web content developer should satisfy this checkpoint.
Otherwise, one or more disabled groups will find it difficult to
access information in the document. Satisfying this checkpoint will
remove significant barriers to accessing web documents.

Priority Three. A web content developer may address this checkpoint.
Otherwise, one or more disabled groups will find it somewhat dif-
ficult to access information in the document. Satisfying this check-
point will improve access to web documents.25

Q22 Does my public library need to provide access to older 
materials such as microfilmed newspapers?

Yes. The library must provide the means to make its materials accessible
to patrons with disabilities. It has many choices as to how it can accom-
plish this. Many libraries use staff or volunteers to help patrons access

DIGITAL LIBRARY RESOURCES AND PATRONS WITH DISABILITIES 153



library catalogs and materials. Others provide adaptive equipment that
translates printed text into audible speech or refreshable braille. 

Libraries must make sure that the resources that are available to the
general public are accessible to patrons with disabilities as well. This
includes, for example, the library catalog, archived microfiche, and daily
newspapers. A categorical decision by a public library not to even consider
a request by a patron for a particular alternative format is, in most
instances, a violation of Title II. However, when determining what alter-
native format is most appropriate, a library may take into account how
frequently the material is used and the longevity of the material’s useful-
ness. For instance, more serious consideration should be given to translat-
ing into braille frequently used reference materials, which have a longer
“shelf-life” than would be true for daily newspapers.26

Federal regulations make a distinction between public and private
libraries’ obligations regarding library materials. A private library is not
required “to alter its inventory to include accessible or special goods that
are designed for . . . individuals with disabilities,” but must provide those
materials through interlibrary loan “at the request of an individual with
disabilities, if, in the normal course of operations, it makes special orders
on unstocked goods, and if the accessible or special goods can be obtained
from a supplier with whom the public accommodation customarily does
business.”27

Q23 Is a public university library held to the same standards 
as a public library when providing access to materials?

The basic purpose of the library may be taken into account in terms of
making library resources generally available. A recent OCR decision says
that the primary mission of the university library is to support and
enhance the curricula of the university. A university may, in appropriate
circumstances, allocate or set priorities in use of resources consistent with
the fundamental purpose of the university library, “but may not condition
access to services, such as the microfiche collection, upon a showing of
academic or course related relevance if those services are available to
nondisabled students without such a showing.”28

Q24 Can the library wait until a specific request is made 
before providing access?

No. The library’s obligation is to provide immediate access. Title II librar-
ies may not simply respond to individual requests for accommodation on
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an ad hoc basis. Public entities have an affirmative duty to establish a
comprehensive policy in advance of requests for auxiliary aids or ser-
vices.29 Again, if the library has a comprehensive policy that includes an
effective means to provide access, for example, by using staff to read mate-
rial aloud, it may wait for specific requests to do so. 

Q25 How do I know if my library has a “comprehensive policy”?

The Department of Education’s Office for Civil Rights has noted that a
recognized good practice in establishing a comprehensive policy is to
consult with the disability community, especially those members most
likely to request accommodations.30

Q26 How does my library determine which adaptive equipment
will satisfy our legal obligation?

For both Title II and Title III libraries that are not subject to Section 508
Standards, the test is whether the library is offering auxiliary aids and ser-
vices that provide effective communication with the library patron. Title
II libraries must also give primary consideration to the specific request by
the patron with the disability. 

If the library is subject to Section 508 Standards, it should look at
those standards as controlling. Otherwise, these standards may be consid-
ered a good source of specific standards in demonstrating that the library
has effective communication.

Q27 If my library already has a speech synthesizer, must it 
get a different one to meet a specific patron request?

The Department of Education’s Office for Civil Rights has said that when
a user requests adaptive technology software that is different from soft-
ware already in use at the library, it is reasonable to consider expert
opinion. That is, if the library is using a 

widely used program that is generally regarded by knowledgeable experts

as reliable for access by persons with that type of disability (e.g., blind-

ness), the person with the disability may well be required to learn the

program selected by the institution. On the other hand, if the public insti-

tution has installed a program that is generally regarded by knowledge-

able experts as providing cumbersome inferior access to persons with

visual impairments, the person with the disability may rely upon the Title

II provision requiring that “primary consideration” be given to his/her
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request for the institution to purchase the software with which s/he is

proficient.31

Specific equipment advice is readily available in print and online.32

Q28 What if a public library leases space from a private business?
How does this affect its liability under the ADA?

In cases of joint ventures, leases, or other relationships between govern-
ment entities and public accommodations, the practical result of the rela-
tionship will usually be that the facility has to comply with the highest
standard represented by both Titles. Each entity is generally liable only for
its failure to ensure compliance with the portion of the law that applies to
it. If a state or local government contracts with a private entity, it must
ensure that it operates in a manner that satisfies the government’s Title II
obligations.33

Q29 Do library support groups such as Friends of the Library, my
library foundation organization, and my library association
have to make sure their websites are accessible to users with
disabilities?

Friends of the Library, library foundations, and library associations are
clearly not Title II organizations. That is, they are not part of state or local
government. However, they are almost certain to be “public accommoda-
tions,” and subject to Title III. 

Q30 Does my library trustee board have to make sure its website
is accessible to patrons with disabilities?

Yes. If the trustee board is part of state or local government, i.e., elected
or appointed by elected officials, then it is a Title II entity. Therefore, Title
II accessibility guidelines would be applied to web access. This is true even
if it is a volunteer board that meets infrequently.

Q31 If an association or group has no meetings and only publishes a
web page, would a court consider it a“public accommodation”?

This was a central issue in two recent lawsuits. In National Federation of
the Blind v. America Online, an online service was sued because its web
pages were not accessible to persons with visual impairment. The case was
settled, without offering a legal precedent. The settlement agreement
ensured that the next version of America Online’s software (AOL 6.0)
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would be compatible with screen reader-assistive technology. The agree-
ment also specified that AOL would undertake steps to assure that the
existing and future content of AOL-developed areas of the AOL service
would be largely accessible to the blind.34 In Hooks v. OKBridge, the
Department of Justice filed an amicus brief supporting the position that an
Internet bridge tournament is a “public accommodation,” and hence
subject to Title III. The appellate court’s decision is unpublished.35

Also of interest is a landmark Australian case, in which a blind sports
enthusiast filed a legal complaint against the Sydney Organising
Committee for the Olympic Games, claiming that significant portions of
the Olympic website were inaccessible to someone with a refreshable
braille reader. He won his case, and the Olympic Committee was ordered
to make its website accessible by “(i) including ALT text on all images and
image map links on its web site; (ii) providing access to the Index of Sports
from the Schedule page; and (iii) providing access to the Results Tables to
be used on the web site during the Sydney Olympic Games.”36

Although this case has no official bearing on U.S. law, the issues are
relevant, and the Australian Disability Discrimination Act has many sim-
ilarities to the Americans with Disabilities Act. A prudent position for an
American organization that exists or communicates only on the Internet is
to assume that it is a “public accommodation” subject to the ADA, espe-
cially if the website is open to the public.

Q32 How are disability laws enforced?

The Americans with Disabilities Act is not enforced by an agency that
comes to your library to make inspections. Disability laws are primarily
triggered when individuals and groups file complaints. Under Titles II and
III, an individual may file an administrative complaint or file suit in court
without exhausting administrative remedies.37 Complaints are filed with
the Department of Justice, Civil Rights Division. The Department of Justice
refers your complaints to the appropriate agency, including the Depart-
ment of Education, Office for Civil Rights (OCR), which is responsible for
ensuring that all educational institutions and public libraries comply with
the requirements of all federal civil rights laws, including section 504 (the
Rehabilitation Act of 1973) and Title II of the ADA. The OCR opinions
are generally accorded considerable weight by the courts in interpreting
the requirements of these laws.
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Q33 What are the penalties a library faces if it is judged 
to be noncompliant with the ADA?

Monetary damages are not recoverable in the private suits. Only injunc-
tive relief is available, i.e., an order that facilities be made accessible, aux-
iliary aids or services be provided, or alternative methods be provided.
Monetary damages are recoverable in suits filed by the U.S. attorney
general. The attorney general is authorized to bring a lawsuit where there
is a pattern or practice of discrimination or where an act of discrimination
raises an issue of general public importance. Courts may order compen-
satory damages of up to $50,000 for the first violation and $100,000 for
any subsequent violation to remedy discrimination if the Department of
Justice prevails in such suits.38

APPENDIX

Additional Online Resources

Bobby: An Accessibility Tool to Check Accessibility of Library Web Pages

“Bobby” is a free online utility that lets you type in your library’s URL
and check its accessibility to disabled patrons per the World Wide Web
Consortium’s guidelines. See http://www.cast.org/bobby.

International Center for Disability Resources on the Internet

This is a nonprofit corporation that focuses on the field of accessible
electronic and information technology. See http://www.icdri.org, and
see in particular the writings and presentations of Cynthia Waddell, at
http://www.icdri.org/cynthia_waddell.htm.

World Wide Web Consortium: Web Content Accessibility Guidelines

These voluntary guidelines promote the interoperability of the Web
and cover web pages in depth. See http://www.w3.org/TR/WAI-WEB
CONTENT.

Federal Law 

29 U.S.C. §794(d) (2001). The Rehabilitation Act Amendments strengthen
section 508 of the Rehabilitation Act and require access to electronic and
information technology provided by the federal government. The amend-
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ments apply to all federal agencies when they develop, procure, maintain,
or use electronic and information technology. 

See also U.S. Department of Justice, A Guide to Disability Rights Laws
(August 2001). This excellent guide to federal disability laws, including
the Americans with Disabilities Act, the Telecommunications Act, and the
Rehabilitation Act, is at http://www.usdoj.gov/crt/ada/cguide.htm.

Federal Standards

36 C.F.R. pt. 1194 (2001). Electronic and Information Technology Acces-
sibility Standards, or Section 508 Standards. These are issued by the Ar-
chitectural and Transportation Barriers Compliance Board, were published
in the Federal Register on December 21, 2000, and became effective in
2001. The standards cover web pages, (based in part on the World Wide
Web Consortium’s guidelines), communications equipment, and other infor-
mation technology. See http://www.access-board.gov/sec508/508standards.
htm. See also Web-Based Intranet and Internet Information and Applica-
tions, at http://www.access-board.gov/sec508/guide/1194.22.htm. 

State Laws

State laws may require libraries to conform to higher standards of acces-
sibility. To check a state’s disability laws, see Cornell Law School, Legal
Information Institute, Disability Law: An Overview, at http://www.law.
cornell.edu/topics/disability.html.

Cases 

National Federation of the Blind v. America Online (settled July 26, 2000).39

In its settlement agreement, AOL agreed to ensure that its next version of soft-
ware (AOL 6.0) would be compatible with screen reader-assistive technol-
ogy. See http://www.nfb.org/Tech/accessibility.htm. The National Federa-
tion of the Blind also filed a lawsuit against the Connecticut attorney
general’s office in April 2000, claiming it provided links to four inacces-
sible online tax-filing services. The sites have since been made accessible.40

California State University–Los Angeles, Region IX, O.C.R. Complaint
No. 09-97-2002, 1997 NDLR (LRP) LEXIS 525; 11 NDLR (LRP) 71
(April 7, 1997). Complaint said the university’s library failed to provide
access to blind and low-vision students. This strongly worded opinion
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required a university library to select accessible software programs and/or
hardware equipment for students with disabilities. 
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5
!

Q1 What does federal law say about public library patron privacy?

Q2 How does the USA PATRIOT Act affect libraries?

Q3 Can the federal government obtain library records under the PATRIOT
Act? 

Q4 Is there a conflict between this provision of the PATRIOT Act and the
First Amendment?

Q5 Does the PATRIOT Act supersede state laws?

Q6 Does my state have a library confidentiality law?

Q7 When, if ever, should I give out records of patron Internet use?

Electronic Tracks

Q8 Are my library’s automated Internet history logs considered a “public
record” that must be made available to the public on request?

Internet Service Providers

Data Mining

Library Sign-Up Lists

Q9 How do the different states handle library patron information regarding
Internet use?

LIBRARY RECORDS
AND PRIVACY



A New York Court

Reading the Wisconsin Statute

Interpreting the Oregon Statute

Understanding State Laws That Protect 
Patron Privacy in Libraries 

Q10 What is the general nature of the state laws protecting patron privacy in
libraries? 

Understanding the Statutory Context

Defining the Four Elements

Institution

Q11 Is my library covered by my state’s library privacy laws?

Q12 What if it’s unclear which library institutions my state’s statute covers?

Target Record or Information

Q13 What information about patrons, exactly, is protected by law?

Records

Information

Neither Records nor Information: The Power of Librarian Observation

Action

Q14 What acts are prohibited?

Q15 May a library routinely print circulation receipts that reveal a patron’s
name, library registration number, and the title of the circulated items to
distribute to patrons as a record of the transaction upon check-out?

Q16 If a library releases a “record” containing private patron information in
violation of the statute, what remedy does the patron have?

Exceptions: Consent, Parents, Administrative, Court Orders, etc.

Q17 What types of exceptions are typical in state confidentiality laws?

Consent

Parents and Guardians
The Michigan Experience
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Q18 If the state law is silent on the issue of parental access to children’s
library records, what should the library do?

Q19 If my state law allows disclosure of patron information under certain
conditions, do the patrons have any right to be notified and contest?

Applying Library Confidentiality Statutes in Practice

Q20 What if faculty members would like others to pick up materials for
them?:

Library Administration

Criminal or Civil Legal Proceedings

Q21 What is a subpoena duces tecum?

Q22 My state requires a court order. Is that the same as a subpoena?

Q23 Must any court order be complied with immediately?

Q24 My state only requires “a lawfully issued subpoena.” How do I know if
it is “lawfully issued”?

Q25 Is a search warrant a court order?

Q26 What should the library do if law enforcement (or someone else) comes
into the library with a subpoena?

Q27 How should the library challenge the subpoena in court?

Q28 What if the librarian wants to comply with the subpoena?

Q29 Can you give an example of a case where law enforcement successfully
obtained library records?

Q30 Can you give an example of a case where law enforcement was unsuc-
cessful in obtaining library records?

Q31 My library belongs to a consortium, and I’m concerned that my patrons’
records are out of my control. How can I ensure that each library in the
consortium adheres to the same privacy guarantees that my library does?

Q32 What does the American Library Association recommend when drafting
a library confidentiality policy?

Conclusion

Appendix

State Library Confidentiality Statutes

Notes
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What should a library do if the police come in and ask for Internet-
use records or circulation records? The library profession tradition-

ally has strongly protected patron privacy rights. Without a sense of
privacy about reading habits, a “chilling effect” takes place. That is, some
patrons will no longer feel free to surf the Internet or check out certain
books, because they are fearful that others, from spouses to the police, will
see their reading trail.1

Children pose special issues. Unlike schools or school libraries, public
libraries are not legally positioned to act in loco parentis, that is, to act in
the “place of the parent.” Yet because parents and society care deeply
about protecting children, even public libraries are pressured to act in loco
parentis. Some patrons want libraries to honor parental wishes when it
comes to Internet use, R-rated video check-outs, or the circulation of other
library materials. Many librarians wonder where the rights of a child in
his or her own privacy end and where the rights of parents begin.

The present state of privacy law is based mostly on state law, with
many variations from state to state. This chapter will discuss patron
privacy in general terms, drawing examples from the variety of state
approaches to protecting patron privacy, and will prepare a librarian to
read and understand his or her own state privacy statute. It cannot be
overemphasized that a library must follow the laws in its own state when
drafting policy, and not those of another state or of some general notion
of privacy. In addition, it should be noted that the state statutes are the
starting point in researching state library privacy laws. Attorney generals’
opinions and court cases and other administrative rulings interpreting the
laws should also be checked.

An important point for librarians to know is that library policies may
often go further toward protecting patron privacy than state law as long
as they are not in conflict with that state law.

Q1 What does federal law say about public library patron
privacy?

Federal law does not explicitly protect public library patrons. In fact, the
word “privacy” does not even appear in the United States Constitution,
although the Supreme Court has determined that it is implied.2

The Fourth Amendment asserts that individuals have rights against
unreasonable searches and seizures of their persons, houses, papers, and
effects: 
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The right of the people to be secure in their persons, houses, papers, and

effects, against unreasonable searches and seizures, shall not be violated,

and no Warrants shall issue, but upon probable cause, supported by Oath

or affirmation, and particularly describing the place to be searched, and

the persons or things to be seized.3

The Ninth Amendment indirectly addresses privacy. Basically, it says
that individual citizens retain any rights not specifically mentioned or
written into the Constitution.4 The Tenth Amendment leaves powers to
the states that are not given to the federal government by the Constitution,
and although this amendment had been widely ignored for years, the
Supreme Court has been strengthening it steadily over the past few years.5

Perhaps due to the less than clear articulation of privacy in the federal
Constitution, the United States’ legislative approach to informational
privacy is best described as piecemeal. There is no overarching federal
privacy law that protects patrons’ reading interests, with the exception of
video check-outs.

Q2 How does the USA PATRIOT Act affect libraries?

The Uniting and Strengthening America by Providing Appropriate Tools
Required to Intercept and Obstruct Terrorism Act of 2001,6 or USA
PATRIOT Act, is not a stand-alone law, but an act that amends over a
dozen federal statutes.

Although it is too soon to know how these changes will affect li-
braries, library advocates have focused on the surveillance provisions and
the impact such provisions could have on intellectual freedom.

The act amends the Foreign Intelligence Surveillance Act of 1978
(FISA)7 to allow its lower thresholds for court orders to be used when “a
significant purpose of the surveillance is to obtain foreign intelligence
information.” The pre-PATRIOT standard required that law enforcement
demonstrate that the “sole or main purpose” of the surveillance was to
gather foreign intelligence information.8 This change is critical; it allows
the lower FISA standards to be used outside of the foreign intelligence
context. 

Q3 Can the federal government obtain library records under the
PATRIOT Act?

One of the most controversial sections of the PATRIOT Act for library ad-
vocates is section 215. This amends FISA to authorize the director of the
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FBI or his or her designee to “make an application for an order requiring
the production of any tangible thing (including books, records, papers,
documents, and other items) for an investigation to protect against inter-
national terrorism or clandestine intelligence activities.”9 Once granted,
this order entitles the FBI to procure any library records, including circu-
lation and Internet use records. Moreover, the process is sealed, and librar-
ians who are given a section 215 order may not discuss the order with
anyone (except those that need to know, such as a lawyer). The provision
states that “[a]n order under this subsection shall not disclose that it is
issued for purposes of an investigation described in subsection (a)” and
“[n]o person shall disclose to any other person (other than those persons
necessary to produce the tangible things under this section) that the
Federal Bureau of Investigation has sought or obtained tangible things
under this section.”10

In other words, the order cannot disclose its purpose, and a library
receiving the order is prohibited from disclosing its occurrence. Because of
this, reports of library incidents will be limited; do not expect to read
about such investigations in the next issue of the ALA’s Newsletter on
Intellectual Freedom.

Q4 Is there a conflict between this provision of the PATRIOT
Act and the First Amendment?

The act includes a proviso that any application issued under section 215
to a “United States person is not conducted solely upon the basis of activ-
ities protected by the first amendment to the Constitution.” However,
since the proceedings are sealed and the issuance of the order comes with
a gag order, it is virtually impossible for librarians to monitor this. The
U.S. attorney general is required to report twice a year to the respective
House and Senate intelligence committees on the number of requests and
orders issued.

Q5 Does the PATRIOT Act supersede state laws?

If there is a conflict, federal law will supersede state law. The PATRIOT
Act lowers the threshold to issue court orders, but it does not appear to
conflict with state laws that require court orders (or state laws that merely
require subpoenas). 

Q6 Does my state have a library confidentiality law?
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Each state and the District of Columbia have some sort of protection for
library records. Forty-eight states and the District of Columbia include
protection within a statutory scheme.11 The two remaining states, Ken-
tucky and Texas, have issued attorney general opinions that suggest that
library records are protected under state privacy laws in general.12 (For a
table of state library confidentiality statutes, see the appendix at the end
of this chapter.) 

Within the statutory framework, a number of states do not have
stand-alone library confidentiality statutes, but instead add “public”
library records as an exception to the states’ general open records laws.13

The legal significance of this placement is important. If the privacy statute
exists as an exception to a state’s open records laws, the other provisions
of the state’s open records law also apply. These provisions might define
what a record is, indicate the conditions for consent for release to a third
party, and the penalty for an improper release of the record by the record
custodian. 

The Privacy Journal has ranked the fifty states into tiers in terms of
their overall privacy protection. Library record confidentiality is one factor
in the ranking, which looks also at medical records, drivers licenses, etc.
The library confidentiality issue is included with the simple question:
“Does the state make the records of library patrons confidential by law?”14

Q7 When, if ever, should I give out records of patron 
Internet use?

This is a complicated question. Unlike automated circulation systems
which generally delete circulation transactions that are no longer active,
computers connected to the Internet may continue to store an “electronic
trail” of where your patrons have been and what subjects they have been
researching. 

Electronic Tracks

Computers can track not only the sites visited, but also the queries entered,
and the information a patron fills into an online form. Internet browsers can
be asked by a website to store a “cookie” on the library’s hard drive. This
“cookie” file might hold a password, or a running compilation of web pages
visited and articles downloaded. The computer thus tracks the subjects of
the research. The library network administrator can see what websites a
patron has visited, and even the next patron can check the cookie file to see
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the “history” of websites visited. Cookie files can be easily deleted, however,
and browsers can be set to reject cookies. Computers can be set to auto-
matically clear their cache, and electronic shredders can also be used.

Q8 Are my library’s automated Internet history logs considered 
a “public record” that must be made available to the public
on request?

“Public records” laws are determined state by state, and a definitive
answer is not possible. If a state includes these electronic logs as “public
records,” then the issue becomes whether or not the identification of users
is exempt from disclosure and what steps must be followed when and if
records are destroyed.15

A recent lawsuit on this issue was filed in New Hampshire under Rev.
Stat. Ann. 91-A, the state’s open records or “Right-to-Know” law. A
father asked to see a school’s computer Internet logs, because he was con-
cerned that the school’s acceptable use policy was not an adequate safe-
guard to protect his children from pornographic images. The school did
not turn over the records at the father’s initial request, saying that the
Internet searches included student IDs and passwords that make the stu-
dents personally identifiable. In November 2000, the Superior Court in
Rockingham County ordered the school to turn over the logs without per-
sonally identifying information of the student searches. In January 2001,
the court found that the school had intentionally deleted the logs after the
father filed suit and that the school misled the court into believing the logs
still existed. The court found the school to be in contempt of court and
ordered it to produce the remaining records and pay the father his costs
and attorney’s fees.16

Libraries may want to carefully consider the consequences of keeping
Internet history log files, as well as other sources that create records of
patrons’ activity in the library such as bookmarks, caches, etc.

Internet Service Providers

Some libraries use outside Internet service providers (ISPs). All of a
patron’s Internet behavior and messages can easily be tracked by the ISP.
At this point, protection is out of the control of the library (except for the
internal sign-up identification). ISPs often have little incentive to fight sub-
poenas and may not even allow their subscribers sufficient time or notice
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to do so, either.17 Libraries that use outside ISPs should choose carefully
to find one that best matches the library’s privacy policy.

Data Mining

A concern for libraries that use filtering products designed to screen out
objectionable sites is “data mining.” In January 2001, the story broke that
the Pentagon had bought a database called “Class Clicks” from a popular
Internet filter company, N2H2. Class Clicks reported on aggregate data of
the websites that 14 million students visited on the Internet and how much
time they spent at each one. N2H2 had also sold the data to Roper Starch
Worldwide, a marketing research firm, as well as to the U.S. Department
of Defense.18 This effort was withdrawn as a result of the publicity.

Library Sign-Up Lists

Libraries use different methods to allow patrons to use Internet comput-
ers, ranging from no sign-ups to paper waiting lists to automated card
systems. The practical choices that the library makes can have legal con-
sequences. The libraries that keep no records, use anonymous sign-ups, or
destroy sheets immediately have nothing to turn over to a requester. The
libraries that do keep records, even for short durations such as a week, are
subject to inquiries by law enforcement officers or others who wish to
track down the identity of a library patron who was at a certain terminal
at a certain time. One solution for libraries that need accountability and
require patron identification is to use a “pass system.” That is, the patron
shows ID to library staff, but the ID is not recorded in any way. The
patron receives an anonymous “pass” for the Internet terminal.

Q9 How do the different states handle library patron information
regarding Internet use?

If the library does choose to keep records with patron identification, the
disclosure of the records is subject to both state law and the library’s own
confidentiality policy. It will not be unusual to find that neither has been
updated to directly answer the question, and that sign-up lists do not fit
into the state law’s categories, which may be limited to circulation or bor-
rower registration records. It may be time to draft an updated confiden-
tiality policy for the library. See question 32 below for help on starting
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that process. It may also be time to get involved in writing to legislators
to update the state law. Not only can the language of the statute itself offer
guidance, but court or administrative decisions can assist in interpreting a
state library statute. Unfortunately, many libraries are left with only the
state statute as a guide. Consider the following examples of how three
similar state statutes might be interpreted and applied to some of the
Internet settings discussed: by a court, by a plain reading of the statute,
and by an administrative ruling or opinion.

A New York Court

The landmark court case on this issue was tried in New York state.19 New
York has a strong patron confidentiality provision that protects “person-
ally identifying details” regarding the users of “computer database searches”
in public, free association, school, college, and university libraries and
library systems.20 A printing company in Wisconsin, Quad Graphics,
found that someone was using its computers to make long-distance tele-
phone calls. This sort of information may in fact be the focus of inquiry,
as in the Quad/Graphics case, in which a private company attempted to
obtain access to library records that would identify the specific individu-
als associated with a list of nine passwords. The company tracked the
passwords to a public library in York and tried to get the names of the
patrons under the New York Freedom of Information Law. The library did
not give the records, and prevailed in court. The court found that the
information was protected, relying on the statute and its legislative
history. The New York Assembly had issued a supporting memorandum
to the law, calling the library a “unique sanctuary of the widest possible
spectrum of ideas.” The library must protect the confidentiality of its
records in order to insure its readers’ right to read anything they wish,
“free from the fear that someone might see what they read and use.”21

Although this is a significant decision for New York, because library
confidentiality laws are unique to each state, each state court will still need
to rely on its own state law. Although we do not yet have reported cases,
an analysis of sample states is offered later in this chapter.

Reading the Wisconsin Statute

Consider the Wisconsin statute as another example. Section 43.30 indi-
cates that “records of any library which is in whole or part supported by
public funds, including the records of a public library system, indicating the
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identity of any individual who borrows or uses the library’s documents or
other materials, resources, or services may not be disclosed except . . .”22

The focus is not upon the person and his or her confidentiality, nor upon
the release of certain information, but upon the release of records that
include certain information, i.e., those records that “indicat[e] the identity
of” persons who use the library or borrow its materials. Many statutes
contain similar language: protection is tied to a record that contains per-
sonally identifiable information.23

Would this approach protect a reference log sheet of library card
numbers and resources used or a web transaction log of computer
network passwords and sites visited? In other words, what is the status of
records that do not identify a particular patron but relate to or reference
a specific individual through indirect means such as a password or
number? Could this information be disclosed? What about state statutes
that protect any registration or circulation records?

It would appear that the information would not be protected if the
statute protects only certain types of records such as circulation or regis-
tration, since neither the reference log sheet nor the web transaction log is
a circulation or registration record. 

The narrow phrasing of statutes that tie the definition of “record” to
the borrowing of library materials would suffer the same infirmity, since
one does not “borrow” computer access or some other service in the same
way as a book, periodical, video, etc. It would depend on how the statute
discusses what sort of identifying information is protected. While a library
card number or password may be unique, it may not “identify” a patron.
A statute drafted broadly enough to include all conceivable uses of library
space, services, and resources would provide greater protection.

Interpreting the Oregon Statute

This would also be the result with the Oregon statute, which specifies the
“records of a library, including circulation records, showing use of specific
library material by a named person or consisting of the name of a library
patron together with the address or telephone number or both of the
patron.”24 A “record” like a reference log sheet or web transaction log,
which consists of a list of patron numbers or passwords and the various
uses of library, remote, or Internet resources, would not seem to qualify.
However, an earlier state attorney general’s opinion interpreting the
Oregon public records law (section 192.501) indicated that any “personal
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information” contained in public library records without condition is
exempt from the public records law,25 and this might be interpreted to
provide broader protection than name-associated information in section
192.502(22). While the logs might be considered records, there is no
“named person” revealed by the release of a mere number or password.
Again, can a registration number or password alone identify a patron? It
might be able to distinguish the use of one library item or website by one
patron from the use made of that resource by another patron, but in and
of itself such a number or unique character string cannot identify a patron
without additional information. 

UNDERSTANDING STATE LAWS THAT 
PROTECT PATRON PRIVACY IN LIBRARIES

Assessing the status of the law in each state is beyond the scope of this
chapter, but it might be helpful to organize any reading of a state’s library
privacy statute into several elements that may facilitate your understand-
ing of that particular library privacy statute’s strengths and weaknesses. 

Take special notice of the following elements, all of which are dis-
cussed in greater depth throughout this chapter:

• Institution 

• Target record or information

• Action 

• Exceptions

Q10 What is the general nature of the state laws protecting 
patron privacy in libraries?

First, obtain and read a complete copy of your state’s statute and review
it carefully, since there is great variation from state to state. A library’s
policy should be drafted or revised in keeping with the state law, and when
possible, should expand the privacy rights of patrons.

Understanding the Statutory Context

Most if not all privacy statutes prohibit the release of library patron infor-
mation to third parties. A number of states prohibit the release of patron
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information outright, but there may be several exceptions. Understanding
the nuances of coverage is critical, e.g., how the protected patron infor-
mation is defined. A second approach is taken by states that present
library confidentiality as an exception to a state’s open records laws. These
statutes more accurately operate to merely remove the public library
patron record from the general definition of public records and thus limit
the reach of the “public” or “open” records law. However, these records
may still be subject to disclosure through a subpoena.

Defining the Four Elements

The “institution” indicates which libraries in the state the law covers. The
“target record or information” is also an important element, since differ-
ent states protect different aspects of patron privacy. Most of the discus-
sion of coverage centers around what type of record is protected, i.e., what
sort of information must be in a record before it will be considered a
“record” for purposes of the statute and thus its contents protected. The
state statutes generally define a “circulation or registration” record, with
different states giving different definitions. Patron privacy is often limited
to certain types of acts (“action”). In general, a “release” of patron infor-
mation to a third party is prohibited, but sometimes a parent is not con-
sidered to be a third party, thus release of the patron record to a parent
may not be an “action” proscribed by the statute. Most significant are the
“exceptions,” including the release of patron records subject to a valid
search warrant, subpoena, or court order. 

Institution

Q11 Is my library covered by my state’s library privacy laws? 

To analyze this, look at the “institution” clause in your state statute.
Different states include different types of library institutions in their
statutes. Most statutes contain language that protects patrons in all
libraries in a given state that are “funded in whole or in part” by public
funds. A number of states make an exception to general open or public
records laws for library patron information, and this exception would also
apply to all types of “public” libraries, those that generate public records.
In addition, a few states offer expanded coverage by protecting patron
privacy in all libraries that are “open to the public.” And finally, several
state statutes specifically apply to private libraries, often in certain restric-
tive categories such as schools and colleges.
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Most states define “public” libraries as those funded with public
resources26 or operated by an arm of the state.27

A second approach is taken by several states that include a list of the
specific types of “public” libraries covered by statute.28 This may include,
as in Arkansas, extending protection to “the patrons of public, school,
academic, and special libraries and library systems supported in whole or
in part by public funds.”29

A third approach ties confidentiality to the public nature of library
clientele, i.e., libraries open to or serving the public. For example, the
Ohio law includes any library that “is open to the public,” including a
“library that is created and maintained by a public or private school,
college, university or other educational institution.”30 Similarly, Michi-
gan, Missouri, and Tennessee define “library” to potentially include those
operated by private entities, as long as the library is “open to the
public.”31 Incorporating the “open to the public” approach, North
Carolina makes this clear by adding to the definition of covered libraries
“or any private library open to the public.”32 The New Hampshire statute
makes it clear that protection extends to users “of public or other than
public libraries.”33 South Carolina includes “private” within its list of
covered libraries (but the “private” library must still be “supported in
whole or in part by public funds” in order to be covered by the statute).34

Nevada uses the following language: “of a public library or other library
which contain the identity of.”35 This also suggests application to libraries
“other” than those merely funded in whole or in part with public monies.
However, the Nevada law, section 239.013, is part of chapter 239, dealing
with the public records portion of the Nevada statutes. This suggests that
the record would initially be generated by a public entity and so by oper-
ation may apply only to libraries funded by public monies. 

Under these or similar statutes, a library would still need to secure
public funding or be open to the public, i.e., have some public nexus, in
order to trigger application of the statute. Thus a parochial grade school
library would not in all likelihood qualify, but a parochial school receiv-
ing state or local support through a voucher or textbook support, e-rate,
or similar Internet assistance program might qualify. 

New Jersey lists categories of libraries such as “a library maintained
by a state or local governmental agency, school, college, or industrial,
commercial or other special group, association or agency,” and then adds
“whether public or private,”36 offering protection to patrons at libraries
beyond the public setting. Similar to the “open to the public” language,
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Illinois indicates that libraries which offer some public benefit should be
covered: “any public library or library of an educational, historical, or elee-
mosynary institution.”37 South Carolina merely states,38 as do a number
of states,39 that any library funded in whole or in part by public funds or
one “receiving public funds”40 is subject to the provisions of the statute.

Q12 What if it’s unclear which library institutions my state’s
statute covers?

Either courts or administrators sometimes give further interpretations of
which institutions are covered. For example, the Wisconsin statute41 does
not apply to school libraries per se, since the statute fails to list the “types”
of public libraries covered by the statute. If there is no specific mention of
the statute’s application to public K–12 environments, either toward inclu-
sion or exclusion, it is recommended that the state department of instruc-
tion or appropriate agency be contacted to determine if the agency has
made an administrative interpretation of the statute. For example, there is
an indication from the Wisconsin Department of Public Instruction that
the state statute would in fact protect the privacy of K–12 students in
public school settings against parental and administration inquiries.42

Note: School library records may also be protected under the federal
Family Educational Right to Privacy Act (FERPA).43

Another option is to seek a formal interpretation of the statute from
the office of the state attorney general. This request for a formal opinion
is generally made by the director of state education or instruction, the
head of state library services, or by the appropriate agency head in other
cases, such as the administrator of state courts for a court library.

Target Record or Information

Q13 What information about patrons, exactly, is protected by law?

A review of various states’ privacy statutes reveals two approaches. The
first focuses on patron records. The second focuses on protecting patron
information.

Records

In the first approach, the statute indicates the type of record protected.
“Registration and circulation” records are most common,44 though some
states limit protection to “circulation” records.45 The heading of the

LIBRARY RECORDS AND PRIVACY 177



Maryland statute identifies the section as relating to “circulation records,”
then the text uses the language “circulation record or other item, collec-
tion, or grouping of information about an individual.”46 Both Georgia
and West Virginia protect “circulation and similar records,”47 without
explicitly naming registration records. Statutes that use a particular term
like “registration” or “circulation” or simply “record” but then define the
contents of the record more specifically offer additional guidance, but gen-
erally result in a more limited coverage. The definition of the term
“record” can be narrow, as in Pennsylvania: “[r]ecords related to the cir-
culation of library materials which contain the names or other personally
identifying details regarding the users.”48 It can be broad, as in South
Dakota: “[a]ll public library records containing personally identifiable
information are confidential . . . personally identifiable means any infor-
mation a library maintains that would identify a patron.”49 A middle
approach is taken by South Carolina: “[r]ecords related to registration
and circulation of library materials which contain names or other person-
ally identifying details regarding the users of.”50

Some states make it clear that the term “record” is to be read broadly,
protecting a wide variety of information that might be created regarding
a patron. For example, both Arkansas and New York take this approach.
The Arkansas statute states: “including, but not limited to, circulation of
library books, materials, computer database searches, interlibrary loan
transactions, reference queries, patent searches, requests for photocopies
of library materials, title reserve requests, or the use of audiovisual mate-
rials, films, or records.”51 The New York statute states: “including but not
limited to records related to the circulation of library materials, computer
database searches, interlibrary loan transactions, reference queries,
requests for photocopies of library materials, title reserve requests, or the
use of audio-visual materials, films or records.”52

A single word can make quite a difference. California takes the middle
approach of protecting “registration and circulation” records. California
defines “registration records” to include “any information which a library
requires a patron to provide in order to become eligible to borrow books
and other materials.” California defines “circulation records” to include
“any information which identifies the patrons borrowing particular books
and other materials.”53 Some may see the term “borrowing” as more
limited than the word “using.” A patron’s interaction with the Internet in
a library is less like a “borrowing” of library material, and more of a

178 LIBRARY RECORDS AND PRIVACY



“use” of library material. This “use” is akin to merely browsing a partic-
ular area of the library stacks, or flipping through a few magazines. The
browsing or flipping is not “borrowing” in the common sense of the term;
neither is it “borrowing” in librarians’ view, nor in many statutes, yet
browsing and flipping would surely be using a library’s services or mate-
rials. Therefore, a record of patron names on sign-up lists would be
neither a registration nor a circulation record in California, since a library
user normally is not said to “borrow” Internet or network access.
Similarly, Florida prohibits the release “in any manner [of] any informa-
tion contained in such records [“registration and circulation records of
every public library”].”54 Yet the statute giveth and the statute taketh
away, as the Florida statute proceeds to define registration and circulation
records with the more narrow focus of “borrow” instead of “use.”
Furthermore, if “borrowing” can be said to be synonymous with “circula-
tion,” then it is even more limiting, since a record of a patron’s request to use
material from closed stacks would not be “borrowing” in a narrow sense.

Others will argue that the term “borrowing” has a broader reach,
including “using.” For example, if a patron takes a book off the shelf,
reads it and leaves it behind, the patron has appropriated the material for
his or her own use during that time.55

Information

The second approach focuses on protecting information in records, as opposed
to the records themselves. This is a much broader approach, prohibiting
the release of the underlying information contained in the records. Florida
links the registration and circulation record to the patron “borrow[ing]
books or other materials” but states that a “person may not make known
in any manner any information contained in such records.” Thus, if
network password information is also contained in a patron’s registration
or circulation record or both, then the registration or circulation record as
well as the password list would be protected, regardless of whether the
password information itself can identify a particular individual. This
might in fact occur, since a registration record might contain a patron’s
network password as well as his or her library card or registration
number, etc. Under a reading of the Florida statute, the master password
list would be protected because the passwords also appear in the registra-
tion records of patrons and the statute forbids release of “any information
contained in such records.” 
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The Maryland statute protects “any circulation record or other item,
collection, or grouping of information about an individual that . . . identi-
fies the use a patron makes of that library’s materials, services, or facili-
ties” (emphasis supplied).56 It is likely that a master list of sign-ups qual-
ifies for protection in Maryland at least as far as the “borrowing” versus
“use” issue is concerned, as would other “documentation” that might
indicate what stacks patrons visited or what magazines they browsed, for
example, a security camera tape that records patrons’ use of materials.

Confidentiality may be targeted at so-called identity information such
as “name, addresses or other personal identifying information of people
who have used material made available to the public by a library.”57 For
example, the South Dakota statute (“All public library records containing
personally identifiable information are confidential”) defines “personally
identifiable” as “any information a library maintains that would identify
a patron.”58 Some states that use the “personally identifiable informa-
tion” phrase condition protection upon the existence of the information in
certain types of records such as “circulation or registration.” The “record”
is what is protected, but the record qualifies for protection only if it con-
tains “any information that would identify a patron.” Maryland protects
a “record or other item, collection, or grouping of information about an
individual that . . . contains an individual’s name or identifying number,
symbol, or other identifying particular assigned to the individual.”59 Thus
a password, registration number, or symbol identifying that a particular
patron is a senior citizen and subject to additional library services would
all be protected information in Maryland. 

Louisiana expands the concept of protection beyond a single person to
include material “loaned to or used by an identifiable individual or group
of individuals.”60 Oklahoma also provides for the protection of “records
indicating which of its documents or other materials, regardless of format,
have been loaned to or used by an identifiable individual or group.”61

Again, whether such an approach is broader may depend upon what trig-
gers the underlying prohibition. 

States like Florida,62 Minnesota,63 and Alaska64 protect the underlying
information regardless of its embodiment, as opposed to the majority of
states that protect either a certain type of record or a certain type of record
if it contains a certain type (personally identifying) of information. The
latter statute is seemingly a compromise of the “underlying information”
and “type of record” approaches, prohibiting disclosure of “any record or
other information which identifies a person” (emphasis supplied).65
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Neither Records nor Information: 
The Power of Librarian Observation 

What if a reference librarian or library page shelving books is asked what
the person sitting at the table second from the window was reading during
the afternoon? The librarian or page, while not compelled to do so, could
reveal what he or she observed the individual reading without violating
privacy statutes in many states. If the state statute uses the term “record,”
then the information revealed by the librarian’s observation is not pro-
tected. If the statute protects “information,” depending on how the statute
is written, it may be protected. If in having a librarian or clerk notice that
it was in fact Mr. Smith reading ABC book this afternoon, no record has
been created. While library privacy statutes do not compel disclosure in
such instances, the important fact is that a literal reading of such a statute
that protects only “records” may not prohibit the disclosure. The result
might be different if the third party asked whether the librarian or clerk
could determine whom the person sitting at the second window is. It
would depend on whether the prohibited disclosure focuses upon a type
of record (arguably the observation of the person is not a record) or upon
the release of information whether or not contained in a type of record
(like a person’s name). Some may argue, however, that even a librarian’s
memory of a record (she remembers what a patron read from a completed
transaction) is protected. 

The Colorado or a similar statute, for example, could be interpreted to
prevent such disclosures: “shall not disclose any record or other information
which identifies a person as having requested or obtained specific materi-
als or service or as otherwise having used the library.”66 A similar result
might derive from the Arizona statute, as it does “not allow disclosure of
any record or other information which identifies a user of library services
as requesting or obtaining specific materials or services or as otherwise
using the library.”67 The recollection of the reading habit of Mr. Smith
earlier in the day (ABC book) would be “other information” and it would
“identif[y]” him as having “obtain[ed] specific materials or services or as
otherwise [having] us[ed] the library.” 

Suppose a law enforcement officer came into the library, showed the
librarian a picture of a man with a beard, and asked if the librarian
noticed whether this patron had visited the library in the past few days.
Further, the librarian is asked what the patron was observed reading.
Most state privacy statutes would not prohibit such information from dis-
closure; the information is not contained in a record, nor could it in any
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sense be considered “personally identifiable.” Obviously this may or may
not be the level (or lack thereof) of confidentiality that most libraries
would like to offer to their patrons. These problems underscore the value
of having an approved (by the appropriate governing authority) confiden-
tiality policy that protects the privacy of library and archive patrons to the
extent desired (an extent often beyond the coverage provided by statute)
and having staff knowledgeable as to its contents, application, and
enforcement. Patrons should also be made aware of this policy as well.

Action

Q14 What acts are prohibited?

The third factor, action, considers what the library may not do. In general,
this involves the actual disclosure to third parties of the protected
“record” or “information.” 

Q15 May a library routinely print circulation receipts that reveal a
patron’s name, library registration number, and the title of
the circulated items to distribute to patrons as a record of the
transaction upon check-out?

To answer this question, look first at the state statute and then at the
library’s own policy. Virtually all states and libraries that protect library
patron confidentiality are concerned with disclosure to a third party, not
the patron. What if the patron leaves the receipt in one of the items he or
she returns? When the item is next checked out to another patron, the sub-
sequent borrower of the item comes into possession of the previous
patron’s receipt with name, registration number, and a list of the items the
patron recently borrowed. Has the library violated the statute? The
answer is no, because it was the patron who left the receipt in the item
upon return. This action by the patron, even if by mistake, could be con-
strued as a consensual release of information. (Most state statutes allow
for the release of information subject to patron consent; see the discussion
in the following section, “Exceptions: Consent, Parents, Administrative,
Court Orders, etc.”) While the library arguably did not violate the privacy
of the patron, sensitive information may nonetheless have been revealed.
One state legislature had the foresight to anticipate the problem this might
cause and requires libraries in its state to “use an automated or Gaylord-
type circulation system that does not identify a patron with circulated
materials after materials are returned.”68 Arguably this statute may still
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not prohibit the printing of circulation receipts; it just requires the use of
a system that does not maintain historical circulation information. 

Q16 If a library releases a “record” containing private patron
information in violation of the statute, what remedy does 
the patron have?

Several states provide for specific remedies if the privacy statute is vio-
lated; the unauthorized release is a misdemeanor or petty offense.69 Other
states, which structure library patron privacy as an exception to their open
records law, may subject the library to the same sort of penalty that any
custodian of public records would face for the improper release of confi-
dential information. This would depend upon the particulars of a state’s
open records law. For example, the Los Angeles Times requested a list of
patron names with the largest overdue fines at the Los Angeles Public
Library. When the library refused the request, the Times filed a public
records lawsuit, and five months later the library agreed to produce a list
of patrons with outstanding fines of more than $1,000.70

Most states, however, offer no actual remedy or punishment for a vio-
lation of a state library confidentiality statute. Regardless of this odd fact,
under traditional common tort law (the law dealing with injury or harm
to a person or thing), a patron would have an action for invasion of
privacy against the library and record custodian. This lack of statutory
punch means that the best offense a library can have in protecting patron
privacy is a well-developed and implemented policy, since the after-the-
fact remedy is little deterrence against unintended disclosure by inattentive
or unconcerned staff. 

Exceptions: Consent, Parents, 
Administrative, Court Orders, etc. 

Q17 What types of exceptions are typical in state confidentiality
laws?

Exceptions fall typically into three categories: consent, library administra-
tion, and criminal or civil legal proceedings. Some library confidentiality
statutes contain no exceptions. However, most states do list one or more
exceptions. The consent of the patron or data subject is a common excep-
tion; most states require that it be in writing. Not all states allow for a
consensual release, however. A narrow though illogical reading of these
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statutes would lead to a conclusion that a release could not be made even
with the permission of the person to whom the record or information
relates. Other common exceptions are administrative: to assist the library
in collecting fines or overdue materials, facilitate interlibrary loan, or
maintain the normal operation of the library. Another significant type of
exception relates to law enforcement matters or other legal proceedings.
Typical here are exceptions for a court order or subpoena, with exceptions
for a search warrant far less common. Finally, as mentioned in a preced-
ing question, some privacy provisions are created as an exception to a
state’s open records law. Consequently, the exceptions for disclosure in the
open records law under which private or privileged material in an open
record may nonetheless be disclosed, may also apply to library records.

Consent

Consent is a problem area. Many state privacy statutes allow the release
of patron records with the consent of the record subject. Many statutes
require that the consent must be in writing.71 In addition, Maine requires
that the “records may only be released with the express written permission
of the patron involved.”72 Mississippi also requires that the written
consent be “express.”73 Montana requires the consent to be on approved
library forms.74 Michigan leaves the particulars of written consent to the
library (“procedure and form of giving written consent . . . may be deter-
mined by the library”).75 New Hampshire, New Jersey, and Wisconsin
allow for consent to be provided by the data subject but none requires that
it be in writing.76

Other state statutes are silent on the issue of consent. Does this mean
that information released to a third party in those states is prohibited,
even when made with the consent of the record subject? Although it may
seem obvious that a patron can knowingly consent to see his or her own
records, it may depend on the way the statute is written. 

The Circulation Standing Committee of the Library Information Net-
work for Community Colleges in Florida researched Florida law in 1993,
and found a substantial difference between the use of the terms “confi-
dential” and “private” in that state. “Confidential” meant that the con-
tents of the record were not available to anyone, including the person the
record represents, unless express permission is stated within the statute.
“Private” meant the individual retained inherent “rights of privacy”
which prohibited others from learning about the contents of the record.77

If consent is not one of a statute’s explicit exceptions, then the library
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should not allow the release of information even to a family member who
wishes to pick up items placed on reserve, even with the consent of the
patron. Another interpretation, however, would find that consent by the
patron is an implied exception. Again, the efficacy of comparing one state
library privacy statute to one or more dissimilar statutes is tenuous at best.
The most that can be concluded is that in those states silent on the issue
of consent and with no mention of any exceptions whatsoever, it is logical
to imply an exception by consent of the patron. In those states with par-
ticular consent provisions, the requirements for consent must be fol-
lowed.78 Thus a state requiring consent to be in writing could not honor
a phone request from spouse A to allow the library to release reserve or
hold items to spouse B, even if spouse B is waiting at the check-out desk
for the material. 

In states that tie library privacy to open records laws,79 it is advisable
to check the conditions, if any, under which a library patron may waive
protection and allow release of the record. Some states allow for a consent
exception either in writing (Arizona, Arkansas, California, Colorado,
Georgia, Maine, Michigan, Mississippi, Missouri, Montana, New
Mexico, North Carolina, Oklahoma, Tennessee, and West Virginia) or by
any means (New Hampshire, New Jersey, and Wisconsin). Other states,
however, list at least one exception,80 but fail to also indicate patron
consent as one of those listed exceptions. A strict reading of such a statute
may thus exclude consent as an exception, although other exceptions are
included. Yet common sense allows consent, and it may be argued that it
is implied as a delegation of information by the patron. 

Parents and Guardians

The topic of implied consent becomes an issue when discussing the rights
of parents to access the library records of their minor children. Again,
some state open records laws may indicate in specific terms that parents
have legal “consent” (perhaps “automatic” consent is a more descriptive
but less legal phrase to use) to access any public record regarding their
minor child.81 A reading of various state statutes reveals one of three trends.
First, a state may specifically grant a right of parental access.82 Second, a
statute may suggest that parents do not have an access right to the library
records of minor children by specifically including “school”—and thus
presumably K–12 environments where minor children abound—in the
inclusion of the types of “public” libraries protected by the statute. Third,
the statute may be silent on the matter, but a court or administrative
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agency may interpret the statute to protect the privacy rights of minors.
But in addition to the parental access that may be allowed as a result of
“automatic” consent language, this may still leave a category of statutes
open to interpretation. Many statutes are simply silent on the matter of
child versus parental rights but a court or administrative agency may
interpret the statute to protect the privacy rights of minors. Courts can
expand a state law by interpreting it broadly. For example, a recent New
York court indicated in dicta (a dictum is an observation that a court makes
that is not central to its holding or decision) that the state’s privacy law
would protect a child’s circulation record in a public library against paren-
tal curiosity (as well as protect one spouse’s record against the other).83

Some states limit the access right to parents alone, though most
include legal guardians as well. No state makes any distinction between a
custodial and a non-custodial parent. It is logical to conclude that when a
library privacy statute is silent, the statute in fact protects minor children
in the same way as adult patrons and the library may not release the pro-
tected information to the parent. As a practical matter, parents may be
able to access this information by nature of and in the course of the daily
supervisory activities of parenting, but at least the public library may not
facilitate this access by releasing the information directly to the parent.
Again, these statutory gaps or oversights belie the value of having a pre-
cise, articulated confidentiality policy. 

Many parents assume that they can ask a public library for a listing of
what items their children have currently checked out. In some states they
are entitled to this information; in others they are not. The issue becomes
especially thorny in libraries where the parents are deemed responsible for
paying fines.

THE MICHIGAN EXPERIENCE

Michigan offers a good illustration of this dilemma. Michigan amended its
law in 1996 to prohibit releases of patron information unless ordered to
do so by a court (giving the library notice and the opportunity to be heard)
or unless it has the “written consent of the person liable for payment for
or return of materials identified in that library record.”84 In other words,
the person who pays the bill (most likely the parent) must consent to the
release of the record.

The amended law does not require a library to adopt a policy of dis-
closing the library record of a young patron even if a parent or guardian
consents to such disclosure. The choice is with the library. The statute
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requires that the consent of the person financially responsible is needed,
but this is not the same as saying that the person financially responsible
has a right to see the record, although it is a logical conclusion or result,
i.e., parents financially responsible may view the records of their children,
since the only persons who need to consent under the statute are the
parents. Some libraries may continue to uphold the confidentiality of the
record, even when the materials involved are overdue. Other libraries may
take advantage of the amendment and seek the assistance of persons who
may be ultimately responsible for the return of the materials or the
payment of fines or replacement costs.85

Unless ordered by a court after giving the affected library notice of the

request and an opportunity to be heard on the request, a library or an

employee or agent of a library shall not release or disclose a library

record or portion of a library record to a person without the written

consent of the person liable for payment for or return of the materials

identified in that library record. 
Library Privacy Act86

One strategy when registering children for library cards is to distin-
guish between financial responsibility (by the parent) and access to the
contents of the child’s records. In practice, especially with circulation
systems that allow a patron to look up his or her own record, a parent
may have no difficulty finding the information. Here, the library is not
actively giving out the records. Another strategy is to not hold parents
financially responsible. Many libraries have no fines on children’s materi-
als, and at least one holds only the child responsible, offering volunteer
work if a book is lost or damaged.87

Q18 If the state law is silent on the issue of parental access 
to children’s library records, what should the library do?

While a library cannot take away a parental right of access if granted by
state law, a library may interpret a silent statute to include children under
the umbrella of its protection. In these optional cases, how does a library
balance the privacy rights of children with the family responsibilities of
parents? In many libraries, parents are required to authorize (declare
parental assumption of financial responsibility for damages, fines, loss,
etc.) before the library issues a card to a minor patron. Parents should be
informed when making such an authorization that the signature represents
a promise of financial responsibility or commitment, not a right to access
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the record of the child. The Michigan statute allows parental access pre-
cisely because of the financial responsibility of the parent. It states that
release of information may not be made “without the written consent of
the person liable for payment for or return of the materials identified in
that library record.”88 If a parent is identified as the individual responsi-
ble “for [the] payment . . . or return of the materials identified in that
library record,” then the parent would have consent by virtue of being
named as the responsible party in the record. Michigan also holds parents
liable for the acts of “an unemancipated minor, living with his or her
parents or parent, who has maliciously or wilfully destroyed real, per-
sonal, or mixed property which belongs to the municipal corporation,
county, township, village, school district, department of the state, person,
partnership, corporation, association, or religious organization incorpo-
rated or unincorporated”;89 this might include damage or loss to library
property. A number of states have similar statutes,90 but Michigan is the
only state with a library confidentiality statute that even suggests a
parental (financial) responsibility statute might somehow trigger parents’
access to the library records of their minor child. As a practical matter,
since most parents control the use of their children’s library card, this
should not be an issue. What is important is the sense of propriety that is
maintained by the library when the library is not directly involved in the
release of information to parents. Parents may be able to access this infor-
mation on their own through maintenance of their child’s library borrow-
ing and use activities. 

Even when a state law allows parental access in its library confidential-
ity law, it is not always clear what is meant. Alabama and South Dakota
both use the term “parent” alone,91 while other states include “custo-
dian” or “guardian.”92 Does that mean that in these two states a non-cus-
todial parent would have the right to access the library records of a minor
child while a custodial grandparent would not? A plain reading of the
statute suggests so. This issue might also arise in the majority of states
where there is no parental access provision whatsoever, but the library
concludes that parents nonetheless have access, either by operation of
other laws (consent vis-à-vis the open records law, for example), or by an
articulated library policy. Consider the situation where a non-custodial
parent wants to see a child’s record, perhaps to obtain the recently
changed home phone number of the ex-spouse or to stop a child from
using the Internet at the library. In Wyoming, a state with a “custodial
parent or guardian” clause, the non-custodial parent would not have access
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to the record and the library would have to honor the protection provided
by the statute—no release, except to custodial parent—and this would
entail the possibility of sensitive questions by the library staff in order to
obtain the information necessary to enforce the statute. Having a policy
that resolves these questions, whether in favor of child confidentiality or
parental access, and that is consistent and not in contradiction to the
statute, is encouraged.

Q19 If my state law allows disclosure of patron information 
under certain conditions, do the patrons have any right 
to be notified and contest?

Some statutes specifically provide for the legal right of library representa-
tion before the records are released. For example, the New Mexico statute
provides that “the library shall have the right to be represented by counsel
at any hearing on disclosure or release of its patron records.”93 The
Michigan statute requires that before any court order may issue, a library
must first be given “notice of the request [for release] and an opportunity
to be heard on the request” and further that the “library may appear and
be represented by counsel at a hearing” in order to determine whether the
order should in fact issue.94 In the District of Columbia, after the library
receives a subpoena, the library is required to send a copy of the subpoena
along with a statutorily prescribed notice to the patron to whom the sub-
poena relates.95 The notice indicates that the patron has the right to chal-
lenge the subpoena. There is a delay purposely built in to allow for a
patron challenge to the subpoena: “The public library shall not make
available any subpoenaed materials until 10 days after the above notice
has been mailed.96

Several states that allow for a court order exception for disclosure
condition that order upon a specific requirement such as public safety. In
Missouri, Nevada, and South Carolina a court order is allowed if “disclo-
sure is necessary to protect the public safety or to prosecute a crime.”97

Ohio accomplishes a similar intention: “to law enforcement . . . investi-
gating a matter involving public safety in exigent circumstances.”98

Montana requires the court to balance the need for release against general
principles of privacy: “disclosure is necessary because the merits of public
disclosure clearly exceed the demand for individual privacy.”99 In these
states a challenge to the court order could be made claiming in specific
terms that the impending disclosure order fails to meet the criteria set
forth in the statute.
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Library staff must be instructed as to the proper response or procedure
that should be followed, since disclosure situations can rapidly become
complicated. Legal counsel might be from two governmental authorities
with overlapping jurisdictions, i.e., county district attorney (representing
law enforcement) versus the city attorney’s office or county corporation
counsel (representing the library). It is suggested that the library director
meet with the appropriate legal representative, most likely a city attorney
or corporation counsel, to review the applicable statute (including its leg-
islative history if available), current library policy if there is one, as well
as applicable court or administrative rulings on the matter. Arriving at a
consistent and coordinated plan of action with respect to the governing
law or applicable library policy and then relaying that information to staff
in the form of a formalized library procedure is also advisable for effective
representation and enforcement. The library director, library staff, and
legal representative must agree or have a similar understanding of the
daily application of state law and implementation of library policy.

Applying Library Confidentiality 
Statutes in Practice

Patrick appears at the circulation desk with Josephine’s library card claim-
ing to be a family member. Does this entitle Patrick access to check out
items on the hold shelf intended for Josephine? What if Patrick, a neigh-
bor of Josephine, brings in a note signed by Josephine granting permission
to Patrick to check on the status of an item on hold or check out an item?
What if the library knows that Josephine is a family member of Patrick’s
and the family routinely dispatches one member every day to collect and
bring home the hold items? Should the library accommodate the patron
and allow family members to check out each other’s reserve items? 

Providing such access or circulating hold items to a person other than
the patron (e.g., to a third party such as a family member or friend) without
the informed consent of the patron violates the library privacy statutes in
many states. Minnesota is the only state to allow for this situation: “to a
family member or other person who resides with a library patron and who
is picking up the material on behalf of the patron.”100 In contrast, Arkansas
would seem to prohibit this even if family member Patrick brought in a
signed note from Josephine, since the “the informed, written consent of the
patron [must be] given at the time the disclosure is sought,”101 i.e., the
written consent must be made contemporaneous with the release.
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It is entirely possible that giving a book on hold to a family member
involves no disclosure of a patron’s record. Yet the disclosure of informa-
tion contained in Josephine’s circulation record did occur. Even in those
states that prohibit the release of any information contained in a registra-
tion or circulation record, does merely circulating a hold item to a third
party violate the statute? In other words, is the circulation of a hold item
construed as the release of information contained in a patron record?
Arguably, it is a disclosure of circulation information or “hold-shelf” infor-
mation, which may not be protected by a statute as a circulation record.
It is not clear that what has been disclosed is a record, at least for those
states that protect only the “record” from disclosure. It may depend on
what a particular statute protects, the record itself, or the information
contained in the record. 

New York includes “title reserve requests” in its definition of library
records.102 In New York, the hold shelf information would be protected.
Recall also that New York does not have a consent provision, so a note
from Josephine would not help resolve the matter. 

One way to meet patrons’ needs to have others pick up their materi-
als is to offer a “written” consent or permission form, whereby the patron
indicates who may retrieve and check out hold items or pick up interli-
brary loan materials. Much like a registration record at a video store that
lets a customer indicate which family members may rent movies on his or
her card, this consent can be incorporated into the library records. This of
course is acceptable only in those states that allow for a consensual
release. In those states that do not have a consent exception and protect
any information in a record, is there no way to argue that the third party
check-out of hold items is acceptable? Of course, one can imply consent
where the statute is silent. Perhaps a library could decide to circulate hold
items to a third party only if the third party specifically identified the hold
item by title. The implication here is that Josephine shared the information
with Patrick and that the library is revealing no information that third party
Patrick (family, spouse, friend, neighbor, etc.) does not already possess. This
again underscores the need to have front-line (including clerical) staff well
trained so that patron privacy is not inadvertently compromised.103

Q20 What if faculty members would like others to pick up 
materials for them?

If faculty members (or others) desire this type of sharing, the library may
record consent forms and comply with privacy concerns of the library or
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legislature as articulated in most statutes. This accommodation may
depend on how strictly a statute should be read. For those states that list
some exceptions, such as a court order, but do not include one for consent
of the data subject,104 a very strict reading may be that the legislature delib-
erately did not intend to include consent as an exception. However, others
may find that consent is inherently implied: the information release has
been delegated by the patron in question. The final step after adoption of
a policy is the training of staff so that front-line employees are familiar with
the policy and its application in the various scenarios discussed herein.

Library Administration

A second type of exception allows libraries to disclose patron information
to library staff or others as needed, in what might be called an ordinary
course of business exception. This might take the form of a general excep-
tion related to the daily operation of the library,105 or it might relate to
specific functions, such as interlibrary loan,106 the collection of fines and
overdue books,107 or aggregate statistical reporting (but without person-
ally identifiable information).108 It could be argued that releasing fines
(overdue or damaged books) information to parents is allowed. This
would solve the dilemma of financial responsibility without access, but
still permit routine monitoring by parents.

General exceptions for internal and external administration would
allow the library to release patron information to third parties for internal
business purposes, the billing of online database usage, for example.
Release to third parties for the external provision of services such as inter-
library loan, where a patron’s name and the item or items requested are
released to another library, can also be included. In those states where a
statute is silent on the matter, does that mean such releases are not
allowed? It would seem logical to allow for such releases. However, deriv-
ing authorization for this form of release without specific enabling lan-
guage in those states lacking such language would appear to obviate or
make superfluous the purpose or existence of the same language in other
states’ statutes where it does in fact exist. It can be legally unsound to
compare statutes from different states in terms of statutory construction
(which is like comparing legal apples and oranges). Yet an overview of
state statutes suggests that in cases where these sorts of administrative
exceptions are not apparent, the best course of action is to include lan-
guage on a library card application that allows the patron to consent by
signature to these types of routine releases of patron information. It
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should be noted, however, that patrons may wish to consent to some
information releases, and not to others. It is not a trivial problem to keep
track of such preferences. In other words, do not read statutory silence on
the matter of administrative-related releases as prohibiting such releases if
not specifically allowed, but rather consider obtaining patron permission
in writing before incorporating such releases into the ordinary course of
business at the library. As a practical matter, this can be done at the time
the patron registers for library privileges. 

Criminal or Civil Legal Proceedings

The third major exception to the release of patron information is for
matters related to a criminal investigation or other legal proceeding; this
would include a warrant as part of a criminal investigation,109 or record
production via subpoena110 or court order,111 whether in a civil or crim-
inal matter. A court order is some direction or command delivered by a
court. A subpoena can be a writ (written court order) commanding a
person to appear before a court subject to a penalty for noncompliance
(contempt, for example). A warrant is a form of court order that autho-
rizes someone to do something, such as directing a law enforcement
officer to make an arrest, conduct a search, or perform a seizure (of
certain library records). As a practical matter, staff need to be aware of
what to do when a court order, subpoena, or warrant is served. This is the
thorniest of the exceptions, and is discussed in more detail below.

Q21 What is a subpoena duces tecum?

A subpoena is a call to come before a court or other tribunal. A subpoena
duces tecum (pronounced “sa-pee-na doo-sez tay-kem”) is a subpoena
ordering a witness to appear and to bring specified documents or
records.112 For example, a library director may be required to appear
before the court and bring specified documents or records (such as the reg-
istration or circulation records of a particular patron).

Q22 My state requires a court order. Is that the same as a 
subpoena?

Some states require a court order, while others require either a subpoena
or a court order. Although it will have a court caption and appear to be
an official court document, a subpoena is not a court order unless it is is-
sued by the court. A subpoena is often issued at the request of an attorney
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or a law enforcement officer, and may not have been reviewed by a judge.
A subpoena generally does not require an immediate response, although it
may require one within a few days.

Q23 Must any court order be complied with immediately?

Even the issue of compliance with a court order to release patron infor-
mation may not be that apparent. Pennsylvania restricts the “court order
[to those arising] in a criminal proceeding.”113 The South Carolina
statute, on the other hand, clearly includes civil court orders within the
reach of the court order: “judicial order . . . upon showing of good cause
before the presiding Judge in a civil matter.”114 Likewise, Arkansas indi-
cates that release may be made to a “law enforcement agency or civil
court, pursuant to a search warrant.”115 Most states appear to allow the
release of patron information pursuant to any “court order.”116 However,
one New York state court has held that a discovery order in a civil pro-
ceeding is not sufficient to override the protection afforded by the library
privacy statute, since the matter must involve an order in conjunction with
a criminal case.117 Moreover, the statute at issue in the New York case
(“subpoena, court order or where otherwise required by statute”)118

failed to specify, as do most “court order” exception statutes, the type of
court order, criminal or civil or either, to which the court exception ap-
plies. Yet the restriction to criminal matters only is what the New York court
read into the “court order” exception. Armed with nonspecific language
in a statute that fails to include civil orders, a library involved in a civil
proceeding could attempt to convince the state court to adopt a similar
interpretation of a similarly worded, nonspecific court order statute. 

Q24 My state only requires “a lawfully issued subpoena.” How do
I know if it is “lawfully issued”?

There is no clear-cut answer to this, as it varies from state to state. Check
with your attorney to make sure the subpoena complies with state law.

Q25 Is a search warrant a court order?

Yes. The court orders a search warrant. The execution of a search warrant
can be abrupt, and effected by force or the threat of it. There generally is
no legal mechanism to quash (cancel) the search warrant once the wheels
are in motion.119 Nevertheless, a library should try to get a short delay in
order to have counsel present.
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Q26 What should the library do if law enforcement (or someone
else) comes into the library with a subpoena?

The library should inform the requester that it cannot comply without
consulting an attorney.

Staff should know never to turn over any information to anyone
without first referring the matter to appropriate supervisory personnel.
Train “front-line” staff that although they may have to comply with a
search warrant, signed by a judge, they must always refer a subpoena for
library records to the library director, who acts as the official custodian of
the records. This is essential, even if that staff member is “in charge” of a
branch library, for example, and normally handles all other matters of
crisis. Again, unlike a search warrant, a subpoena for records does not
need immediate compliance.

In many cases, the library director should challenge the subpoena in
court. This is true, even if the patron has allegedly committed a heinous
crime, and the community (including the library director) wants to see the
patron brought swiftly to justice.

Q27 How should the library challenge the subpoena in court?

The library’s attorney should be familiar with the landmark subpoena
case, Branzburg v. Hayes, in which the Supreme Court held that “grand
juries must operate within the limits of the First Amendment as well as the
Fifth.”120 Also critical is United States v. R Enterprises, in which the
Court reaffirmed that “[g]rand juries are not licensed to engage in arbi-
trary fishing expeditions, nor may they select targets of investigation out
of malice or an intent to harass.”121

Supreme Court precedent offers support for a right to receive infor-
mation and for a right to speak anonymously, from which the rights to
read and to read anonymously are derived. The First Amendment “neces-
sarily protects the right to receive” information. It protects the anonymity
of the author, and the anonymity of members of organizations. Without
the right to receive information, the right to express information can be an
empty right.122 After examining the state’s confidentiality statute and the
library’s policy, the attorney may wish to show that patrons will be
“chilled” in exercising their First Amendment rights if they believe their
reading habits can be given out to law enforcement.123 Affidavits from
library personnel, library board trustees, and others can help here. Because
there is a First Amendment interest, the government must show a com-
pelling need for the information. 
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Some courts, applying Branzburg, are protective of the First Amend-
ment in asking questions such as the following ones:124

(1) Is the information sought relevant to the investigation? 
(2) Can the information be obtained by alternative means?
(3) Is there a compelling need for the information?

Other courts (a minority) ask whether there has been an abuse of a grand
jury function, such as government harassment or bad faith.125

An important recent case on this issue is Tattered Cover, Inc. v. City
of Thornton,126 decided by the Supreme Court of Colorado in 2002.
While it is not a library privacy case, it raises many of the same issues and
concerns. Looking to its state constitution rather than the federal
Constitution, the court held “that the Colorado Constitution requires that
the innocent book seller be afforded a possibility for an adversarial
hearing prior to execution of a search warrant seeking customer purchase
records.”127 The suspect in question was suspected of engaging in the
manufacture of controlled substances, since two books from the Tattered
Cover stock list—Advanced Techniques of Clandestine Psychedelic and
Amphetamine Manufacture and The Construction and Operation of
Clandestine Drug Laboratories—were found on the premises, in addition
to a mailing envelope from the Tattered Cover addressed to the suspect,
who was the target of the warrant. 

The court established a four-part test to determine the legality of the
search warrant:

(1) Was there a legitimate and significant government interest in acquir-
ing the information?

(2) Was there a strong nexis between the matter investigated and the
material sought?

(3) Was the information available from other sources?
(4) Was the intrusion limited in scope so as to prevent exposure of

other constitutionally protected matters?

The Colorado court concluded the four factors were not met, since the city
“failed to demonstrate that its need for this evidence is sufficiently com-
pelling to outweigh the harmful effects of the search warrant.”128 In its
analysis the court recognized the value of anonymous speech and the right
to read anonymously. It also observed the chilling effect such investiga-
tions foster and noted the lack of legal precedent in a case that involved
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the competing interests of free speech and the investigatory authority of
law enforcement. 

Q28 What if the librarian wants to comply with the subpoena?

Perhaps a librarian believes or has evidence that a library patron is
involved in illegal activity, such as downloading child pornography. There
may be situations in which a librarian believes that the public interest in
disclosure outweighs the individual’s interest in privacy. Law enforcement
officials may be conducting legitimate investigations. 

Yet, even if the request seems legitimate, librarians are generally well
advised to ask their attorneys to quash the subpoena. The court will con-
sider whether there is a particularized harm to First Amendment principles
if the information is produced. The court will consider the following ques-
tions: Is the information relevant to the investigation? Can the informa-
tion be obtained by alternative means? Is there a compelling need for the
information? 

A court may quash (terminate) the subpoena if it is unduly burden-
some on First Amendment concerns. Alternatively, it may grant the sub-
poena, and the library would then be compelled to turn over the records.
In either event, by challenging a subpoena, and waiting for a court order,
the library is not at risk of violating the library privacy statute. Further-
more, its patrons are far less likely to feel their privacy is at risk than if the
library readily turned over records on request. 

Q29 Can you give an example of a case where law enforcement
successfully obtained library records? 

In Brown v. Johnston,129 an agent of the Iowa Division of Criminal
Investigation (DCI) was investigating a series of cattle mutilations. The
DCI brought a subpoena duces tecum to the Des Moines Public Library,
requesting library records containing the names of persons who had
checked out any of sixteen titles dealing with witchcraft and related
topics. The application for the subpoena did not show that the books were
related to the investigation. The library and Steven Brown, a patron, sued,
claiming that forced disclosure of the circulation records would chill
library patrons’ First Amendment rights to read and acquire information.
However, the Iowa Supreme Court permitted the state to obtain the
library circulation records. The court held that if a library patron’s right
to privacy existed, it was outweighed by the state’s interest in a criminal
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investigation.130 The decision of the Brown court has been strongly criti-
cized by some commentators.131

Q30 Can you give an example of a case where law enforcement
was unsuccessful in obtaining library records?

A police officer served a librarian with a subpoena in Decatur, Texas, in a
child abandonment case. The subpoena directed the library to find the
names of all patrons who had borrowed books on child bearing in the pre-
vious nine months. The library challenged the subpoena in court, and suc-
ceeded because the court found no compelling need or nexus.132

Q31 My library belongs to a consortium, and I’m concerned that
my patrons’ records are out of my control. How can I ensure
that each library in the consortium adheres to the same
privacy guarantees that my library does?

This is a tough issue. One should be aware that consortia need to adopt
privacy policies just as do individual libraries.133 Consortia that have all
their members in the same legal jurisdiction need only wrestle with the
privacy policies that their individual institutions use to supplement legisla-
tion. The American Library Association recommends a policy on the confi-
dentiality of library records that all types of libraries and consortia can use
as a start. It also has a recommended policy on the confidentiality of per-
sonally identifiable information about library users. At a minimum, there
arises an ethical obligation to tell patrons who might otherwise be unaware
of it that their records are shared, as needed, with consortia members.

Q32 What does the American Library Association recommend
when drafting a library confidentiality policy?

The American Library Association has a wealth of information on its
website, http://www.ala.org, that helps librarians draft policies, including
the ALA’s “Policy on Confidentiality of Library Records” at http://www.
ala.org/alaorg/oif/policyconfidentiality.pdf.134

CONCLUSION

A variety of laws protect the privacy of library and archive patrons. The
federal PATRIOT Act has made it easier for federal law enforcement to
obtain court orders for a wide range of information, including library
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records. State laws protect library patron records, and a careful review of
the governing state statute in conjunction with reviewing or implementing
a library’s privacy policy is recommended. 

First, the library should be proactive. The director should meet with
the library’s legal counsel from time to time to discuss possible courses of
action in various legal scenarios, not just privacy, but censorship, patron
behavior problems, etc. In the matter of patron privacy, this helps to
prepare the director as the responsible legal custodian of the record or
information. During these meetings, it is advisable to review the statute,
policy, and library codes of ethics under which a particular policy may
operate. This provides the library with an opportunity to have its legal
representative understand the context (professional culture) of concern in
these matters. Relate this information to staff and indicate to them what
your decided plan of action will be in these situations so everyone acts in
a consistent matter. Often the public is unaware of the restrictions
imposed by the applicable state statute or the library’s privacy policy. This
may lead to misunderstandings or discomfort among patrons, parents, etc.
Having the staff prepared to answer and briefly explain the restrictions
and options that may exist can diffuse a problem situation or serve as an
educational opportunity for the library. At this time the staff may be able
to offer the patrons several options, including the opportunity to sign a
consent form that allows family members to pick up items on hold.
Alternatively, a parent should not allow a child to have his or her own
card if the parent is uncomfortable with a statute that also protects the
privacy of minor children. 

There is great variation among state library privacy statutes, and one
statute does not fit all situations. Although a library cannot contradict a
provision in a state statute (override a parental right of access explicitly
granted in a statute, for example), it may be able to clarify what sorts of
records and persons are protected and how the statute would operate in
specific situations, indicating the conditions under which written consent
will be accepted. A well-articulated policy can also provide staff with a
valuable tool in protecting the privacy rights of patrons, as it assists in the
staff’s understanding of the potential nuances in application of a state
statute. Depending on the wording of a particular applicable statute, the
library may desire to protect other types of records under its own policy
in addition to the types of records (circulation and registration records
only, as opposed to any record containing patron information) protected
by statute. In this way, a library policy may supplement the protection
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provided by a state library statute. Finally, libraries should disclose their
privacy policies to their patrons. It is suggested that all policies be
reviewed and authorized by the responsible legal representative and gov-
erning board or body of a library before implementation.

APPENDIX

State Library Confidentiality Statutes

State/Statute(s) Protection Significant Exceptions

Alabama
Ala. Code “registration and circulation “any parent of a minor child shall
§36-12-40 (2000); records and information con- have the right to inspect the regi-
§41-8-10 (2000) cerning the use of the . . . stration and circulation records 

libraries of this state” of any school or public library 
that pertains to his or her child”

Alaska
Alaska Stat. “names, addresses, or other “records of a public elementary 
§40.25.140 (2000) personal identifying informa- or secondary school library 

tion of people who have used identifying a minor child . . . to 
materials made available to a parent or guardian of that 
the public by a library” child”; 

court order

Arizona
Ariz. Rev. Stat. “any record or other informa- court order;
§41-1354 (2000) tion which identifies a user of written consent;

library services as requesting “necessary for the reasonable
or obtaining specific materials operation of the library”
or services or otherwise using
the library”

Arkansas
Ark. Code Ann. “library records which contain “informed, written consent”; 
§§13-2-701–704 the names or other personally “law enforcement agency or civil
(1999) identifying details regarding court, pursuant to a search 

the patrons” warrant”
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State/Statute(s) Protection Significant Exceptions

California
Cal. Gov’t Code “all registration and circulation “authorized, in writing”;
§6267 (2000) records” “order of the appropriate superior

“‘registration records’ includes court”;
any information which a “a person acting within the scope
library requires a patron to of his or her duties within the
provide in order to become administration of the library”
eligible to borrow books and 
other material and the term 
‘circulation records’ includes 
any information which identi-
fies the patrons borrowing 
particular books and other 
material”

Colorado
Colo. Rev. Stat. “any record or other informa- “written consent”;
§24-90-119 (2000) tion which identifies a person “subpoena, upon court order”;

as having requested or “necessary for the reasonable
obtained specific materials or operation of the library”
service or as otherwise having 
used the library”

Connecticut
Conn. Gen. Stat. “personally identifiable informa- none
§11-25 (1999) tion contained in the circula-

tion records of all public 
libraries”

Delaware
Del. Code Ann. “any records of a public library none listed, but part of open
tit. 29, which contain the identity of records laws, so general 
§10002(d)(12) a user and the books, docu- exceptions may apply
(2000) ments, films, recordings or 

other property of the library 
which a patron has used”

District 
of Columbia
D.C. Code Ann. “circulation records . . . which written permission of the affected 
§37-106.2 (1999) can be used to identify a library patron; 

library patron who has court order, but requires notice 
requested, used, or borrowed to the record sent to the record
identified library material . . . subject, but court may waive
and the specific material notice requirement pursuant to
that patron has requested, §37-106.2(b)(6)(A)–(C);
used, or borrowed” “proper operation of the public 

library”
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State/Statute(s) Protection Significant Exceptions

Florida
Fla. Stat. Ann. “registration and circulation “may only release confidential 
§257.261 (1999) records”; information relating to the parent

“a person may not make known or guardian of the person under
in any manner any informa- 16”;
tion contained in such “does not prohibit . . . disclosing
records” information to municipal or

county law enforcement officials,
or to judicial officials, for the
purpose of recovering overdue
books, documents, films, or
other items or materials . . . “

similar release allowed for the 
“purpose of collecting fines or
overdue books, documents . . .”

Georgia
Ga. Code Ann. “circulation and similar written consent;
§24-9-46 (2000) records of a library which court order or subpoena;

identify the user of library “to members of the library staff in 
materials” the ordinary course of business”

Hawaii
Haw. Rev. Stat. no specific library provision, no specific library provisions,
§92F-13 (2000) but government records law but general exceptions may 

exempts “records which, if apply
disclosed, would constitute a 
clearly unwarranted invasion 
of personal privacy”

Idaho
Idaho Code “records of a library which, none 
§9-340E (2000) when examined alone, or 

when examined with other 
public records, would reveal 
the identity of the library 
patron checking out, request-
ing, or using an item”

Illinois
75 Ill. Comp. Stat. “registration and circulation court order; 
70/1 (2001) records” “reasonable statistical reports

registration: “any information regarding library registration and
a library requires a person book circulation . . . so that no
to provide . . .” individual is identified therein”

circulation: “all information 
identifying the individual
borrowing particular books
or materials”
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State/Statute(s) Protection Significant Exceptions

Indiana
Ind. Code Ann. “library or archival records none listed, but part of open
§5-14-3-4(b)(16) which can be used to records law, so general
(2001) identify any library patron” exceptions may apply

Iowa
Iowa Code “records of a library which, none listed, but part of open
§22.7(13) (1999) by themselves or when records law, so general 

examined with other public  exceptions may apply
records, would reveal the 
identity of the library patron 
checking out or requesting 
an item or information from 
the library”

Kansas
Kan. Stat. Ann. “library patron and circulation none listed, but part of open
§45-221(23) records which pertain to records law, so general
(1999) identifiable individuals” exceptions may apply

Kentucky
81 Op. Att’y no statute, but attorney none indicated
Gen. Ky. general opinion indicates 
159 (1981)* that state privacy law would 

protect circulation and 
registration records

Louisiana
La. Rev. Stat. “. . . indicating which of its “to a parent or custodian of a 
§44:13 (2000) documents or other materials minor child seeking access to

regardless of format, have that child’s records”;
been loaned to or used overdue and fines collection
by an identifiable individual 
or group of individuals”

Maine
Me. Rev. Stat. “that contain information “express written permission”;
Ann. tit. 27, §121 relating to the identity of 
(1999) a court order library patron 

relative to the patron’s use 
of books or other materials 
at the library” 
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State/Statute(s) Protection Significant Exceptions

Maryland
Md. State Gov’t “prohibit inspection, use, or “circulation record of an indivi-
Code Ann. disclosure of any circulation dual only in connection with the
§10-616 (1999); record or other item, collec- library’s ordinary business and

Md. Educ. Code tion, or grouping of informa- only for the purpose for which
Ann. §23-107 tion about an individual that”; the record was created”
(1999) “maintained by a library”; 

“contains an individual’s name
or the identifying number,
symbol, or other identifying

particular assigned to the
individual,” and “identifies 
the use a patron makes of
that library’s materials,
services or facilities”

Massachusetts
Mass. Ann. Laws “records of a public library “inter-library cooperation and 
chap. 78, §7 which reveal the identity coordination”
(2000) and intellectual pursuits of 

a person using such library”

Michigan
Mich. Comp. Laws “library record, which means a “written consent of the person
§397.601 et seq. document, record, or other liable for payment for or return
(2001)** method of storing information of the materials identified in the

retained by a library that library record”;
contains information that court order, but requires notice be
personally identifies a given to the library with a right 
library patron” “to be heard” and “be repre-

sented by counsel”

Minnesota
Minn. Stat. “data that link a library patron’s “to a family member or other
§13.40 (1998) name with materials requested person who resides with a library

or borrowed or that link a  patron and who is picking up the
patron’s name with a specific material on behalf of the patron”;
subject about which the patron court order;
has requested information or “library purposes”
materials”;

“data in applications for 
borrower cards”

Mississippi
Miss. Code Ann. “relating to the identity of a “express written consent”;
§39-3-365 (2000) library user, relative to the court order

user’s use of books or other 
or other materials” 
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State/Statute(s) Protection Significant Exceptions

Missouri
Mo. Rev. Stat. “any document, records, or “written request”; 
§§182.815–817 other method of storing “order issued by a court . . .
(1999)** information retained, received  necessary to protect the public

or generated by a library that safety or to prosecute a crime”;
identifies a person or persons 
as having requested, used, or 
borrowed library material, 
and all other records identify-
ing the names of library users” 

Montana
Mont. Code Ann. “document, record, or any “written request”;
§22-1-1101 to other method of storing infor- “order issued by a court . . .
-1103 (2001) mation retained, or received necessary because the merits

or generated by a library that of public disclosure clearly 
identifies a person or person exceed the demand for individ- 
as having requested, used, or ual privacy”; 
borrowed library material, or “overdue or stolen materials or
other records identifying the collect fines”
names or other personal 
identifiers of library users”

Nebraska
Neb. Rev. Stat. “records or portions of records none listed, but part of open
§84-712.05(10) kept by a publicly funded records law, so general
(2000) library which, when examined exceptions may apply

with or without other records, 
reveal the identity of any 
library patronusing the library’s
materials or services”

Nevada
Nev. Rev. Stat. “any records of a public library “order issued by a court upon
Ann. §239.013 or other which contain the a finding that the disclosure of
(2000)** identity of a user and the such records is necessary to

books, documents, films, protect the public safety or to
recordings or other library prosecute a crime”
property of the library
which he used”

New Hampshire
N.H. Rev. Stat. “library records which contain consent of the user;
Ann. §201-D:11 the names or other personal subpoena;
(2000)** identifying information regard- court order;

ing the users of public or other “necessary for the proper
than public libraries” operation of such library”
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State/Statute(s) Protection Significant Exceptions

New Jersey
N.J. Stat. “document or record, how- subpoena issued by a court;
§18A:73-43.1 ever maintained, the primary court order;
and .2 (2000)** purpose of which is to requested by user;

provide for control of “necessary for the proper
circulation or other public operation of the library”
use of library material”; 

“which contain the names or 
other personally identifying 
details regarding the users”

New Mexico
N.M. Stat. Ann. “patron records shall not be “written consent”;
§18-9-4 to -5 disclosed or released” court order; (“library shall have the 
(2000) right to be represented at any

hearing on disclosure or release
of its patron records”)

by school libraries to the “legal
guardian of the patron records
of unemancipated minors”

New York
N.Y. C.P.L.R. “records which contain subpoena;
§4509 (2000) names or other personally court order;

identifying details regarding “to the extent necessary for the
the users of . . . including but proper operation of such library”
not limited to records related 
to the circulation of library 
materials”

North Carolina
N.C. Gen. Stat. “library record (document, “written consent of the user”;
§125-18 and record, or other method of subpoena;
-19 (2000)** storing information retained court order;

by a library) that identifies a “or where otherwise required by
person as having requested or law”
obtained specific materials, “necessary for the reasonable
information, or services or as operation of the library”;
otherwise having used the “nonidentifying material that may
library” be retained for the purpose of

studying or evaluating the circu-
lation of library materials in 
general”

North Dakota
N.D. Cent. Code “record maintained or received court order;
§40-38-12 (2000) by a library receiving public subpoena
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State/Statute(s) Protection Significant Exceptions

North Dakota
(Cont’d) funds, which provides a 

library patron’s name or 
information sufficient to 
identify a patron together 
with the subject about 
which the patron requested 
information”

Ohio
Ohio Rev. Code “record in any form . . . that “library record information 
Ann. 149.432 contains any of the following pertaining to a minor child is
(2001)** types of information: . . . requested from a library by the 

requires an individual to pro- minor child’s parent, guardian, or 
vide in order to be eligible custodian”;
to use . . . or borrow . . . subpoena;
identifies an individual as search warrant;
having requested or obtained court order;
specific materials or mate- “to law enforcement . . . investigat-
rials on a particular subject ing a matter involving public 
. . . provided by an individual safety in exigent circumstances”
to assist a library staff member 
to answer a specific question 
or provide information on a 
particular subject”

Oklahoma
Okla. Stat. tit. “having records indicating “persons authorized to inspect
65, §1-105 which of its documents or such records, in writing, by the 
(1999) other materials, regardless individual or group”;

of format, have been loaned by order of a court of law;
to or used by an identifiable “within the scope of their duties
individual or group” in the administration of the

library”
possible middle and elementary

school exception

Oregon
Or. Rev. Stat. “records of a library, including none listed, but part of open
§§192.501 and circulation records, showing records law, so general 
.502 (1999); use of specific library material exceptions may apply

41 Op. Att’y Gen. by a named person or consist- 
Or. 435 (1981) ing of the name of a library 

patron together with the 
address or telephone number, 
or both of the patron”
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State/Statute(s) Protection Significant Exceptions

Pennsylvania
24 Pa. Cons. Stat. “records related to the circula- “court order in a criminal
§4428 (1999) tion of library materials which proceeding”

contain the names or other 
personally identifying details 
regarding the users”

Rhode Island
R.I. Gen. Laws “library records which by none listed, but part of open
§38-2-2(4)(u) themselves or when examined records law, so general
(2000) with other public records, exceptions may apply

would reveal the identity of 
the library user requesting, 
checking out, or using any 
library materials”

South Carolina
S.C. Code Ann. “records related to registration “persons authorized by the library
§60-4-10 (1999) and circulation of library patron”

materials which contain “judicial order upon a finding that 
names or other personally the disclosure of the records is
identifying details regarding necessary to protect public 
the users . . . records which safety, to prosecute a crime, or
by themselves or when upon showing of good cause 
examined with other public before the presiding Judge in a
records would reveal the civil matter”
identity of the library patron “scope of their duties in the 
checking out or requesting administration of the library or
an item from the library or library system”
using other library services”

South Dakota
S.D. Codified Laws “all public library records con- “upon request of a parent of a
§14-2-51 (2001) taining personally identifiable child who is under eighteen

information are confidential years of age”;
. . . any information con- court order
tained in public library 
records may not be released”; 

“‘personally identifiable’ means
any information a library 
maintains that would identify
a patron”
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State/Statute(s) Protection Significant Exceptions

Tennessee
Tenn. Code Ann. “record means a document, “written consent”;
§§10-8-101 and record, or other method of order of a court; 
102 (2000)** storing information retained “to seek reimbursement for or

by a library that identifies a the return of lost, stolen, 
person as having requested or misplaced or otherwise
obtained specific information overdue library materials”
or materials from such library”

Texas
Att’y Gen. Texas, no statute, but attorney general none indicated
Open Rec. Dec. opinion indicates that state 
No. 100 (July 10, privacy laws would protect 
1975) library circulation records

Utah
Utah Code Ann. “records of publicly funded none listed, but part of open
§63-2-302 (2000) libraries that when examined records laws, so general 

alone or with other records exceptions may apply
identify a person”

Vermont
Vt. Stat. Ann. tit. “records relating to the none listed, but part of open
1, §317(c)(19) identity of library patrons records laws, so general
(2000) or the identity of library exceptions may apply

patrons in regards to the 
circulation of library 
materials”

Virginia
Va. Code Ann. “library records which can none listed, but part of open
§2.1-342.01 be used to identify both (i) records laws, so general 
(2000) any library patron who has exceptions may apply

borrowed material from a 
library and (ii) the material 
such patron borrowed”

Washington
Wash. Rev. Code “any library record, the none listed, but part of open
Ann. §42.17.310- primary purpose of which is records laws, so general
(1)(l) (1999) to maintain control of library exceptions may apply

materials, or to gain access 
to information, which dis-
closes or could disclose the 
identity of a library user”



210 LIBRARY RECORDS AND PRIVACY

State/Statute(s) Protection Significant Exceptions

West Virginia
W. Va. Code Ann. “circulation and similar “written consent of the user of 
§10-1-22 (2000) records . . . which identify the library materials or the

the user of library materials” user’s parents or guardian if the 
user is a minor or ward”;

court order;
subpoena;
“to members of the library staff 

in the ordinary course of 
business”

Wisconsin
Wis. Stat. “records . . . indicating the court order;
§43.30 (2000) identity of any individual “persons acting within the scope

who borrows or uses the of their duties in the administra- 
library’s documents or tion of the library”;
other materials, resources “persons authorized by the
or services” individual”

Wyoming
Wyo. Stat. “library circulation and “as requested by a custodial
§16-4-203(d)(ix) registration records” parent or guardian to 

inspect the records of his minor
child”

“administration of the library”

* “We think that the individual’s privacy rights as to what he borrows from a public library
(books, motion picture film, periodicals and any other matter) is overwhelming. In fact we
can see no public interest at all to put in the scales opposite the privacy rights of the individ-
ual. We would point out, however, that Kentucky has no privacy statute and that the excep-
tions to mandatory disclosure of public records are permissive and no law is violated if they
are not observed by the custodian. In summary, it is our opinion that the custodian of the
registration and circulation records of a public library is not required to make such records
available for public inspection under the Open Records Law.” 81 Op. Att’y Gen. Ky. 159
(1981).

** A statute may apply to libraries beyond merely “public” ones or those supplied with 
public monies or funds. See Mich. Stat. Ann. §15.1795(2)(h) (1999) (“or any private library
open to the public”); Mo. Rev. Stat. §182.815 (1999) (“private library open to the public”);
Nev. Rev. Stat. Ann. §239.013 (2000) (“public library or other library”); N.H. Rev. Stat. Ann.
§201-D:11 (2000) (“regarding the users of public or other than public libraries”); N.J. Stat.
Ann. §18A:73-43.1 (2000) (“whether public or private”); N.C. Gen. Stat. §125-18 (1999) 
(“or any private library open to the public”); H.R. 389, 1999 Leg. (Ohio 2000) (“open to 
the public”); Tenn. Code Ann. §10-8-101 (2000) (“any private library that is open to the
public”).
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Q1 Are all library meeting rooms and display areas protected by the First
Amendment?

Q2 Must all library meeting rooms and display areas in public institutions be
open to all users?

Q3 If my meeting room or display area is open to the public, is it a “public
forum”?

Categories of Public Forum

Traditional Public Forum: The Library’s Sidewalks

Designated Public Forum: The Spaces Government Opens 
to Public Expression

Limited Public Forum: The Library and Its Public Meeting 
Rooms and Display Areas

Nonpublic Forum: The Library’s Technical Services Areas 
and Offices

Q4 What speech is protected in the library meeting rooms and display areas
that are considered “public forums”?

MEETING ROOMS
AND DISPLAYS
The Public Soapbox

inside the Library



Speech Content Regulations

Q5 How should the library treat displays or meetings that concern contro-
versial issues?

Q6 How should the library treat displays or meetings that concern religious
issues?

Q7 Isn’t there a conflict between church and state?

Q8 How should the library treat displays or meetings that concern political
issues?

Q9 How should the library treat displays or meetings that use hate speech?

Q10 Can you give an example of a library that allowed a hate speech group
to use its facilities?

Q11 May a library demand extra fees or deposits for security expenses if a
speaker is expected to draw an angry crowd?

Q12 I don’t understand. Surely you don’t mean that I must allow a group into
the library that is threatening my patrons?

Q13 So the library does not have to put up with “fighting words”?

Q14 What if the group is inciting a riot?

Q15 How should the library treat displays or meetings that concern sexual issues?

Case Study: Manhasset Public Library

Q16 Are there any situations in which the library can stop a program or a
display if it is really, really upsetting to patrons and staff?

Speech Regulations: Content-Neutral

Q17 Our policy limits the amount of time for which a group can reserve the
meeting room or display space. Is that okay?

Meeting Rooms: Special Considerations

Q18 I see a big difference between hate speech spewed forth live in a meeting
room and hate speech quietly sitting on a giveaway rack. Does the law?

Q19 What if the meeting gets out of hand—too loud or worse?

Appendix

Cases

Further Resources

Notes
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A uthor’s story: When I worked as a public librarian, booking meeting
rooms and setting up displays, it never occurred to me that I was

acting as a government agent, and that my bookings were subject to First
Amendment review. I shudder to recall one Saturday when I got a flurry
of phone calls from churches, vociferously complaining that the group
Eckankar was planning to show a film in our community room that after-
noon. If I didn’t cancel it, I was told, there would be pickets and demon-
strations. 

I immediately checked into the situation. Yes, Eckankar had booked
the room. The churches were not opposed to Eckankar’s message—it
teaches about the eternal soul and “soul travel.” The churches were upset
because they themselves had wanted to use the community room and had
been turned away by our policy that said “no religious groups” could use
the room. Eckankar, said the protesters, was a religious group, and we had
let its followers in. What did I do? I talked to Eckankar, made a determi-
nation that, yes, indeed, it was a religious group. I felt fortunate that the
group did not dispute that characterization. This meant that under our
policy, they could not use the room. I told them that we would honor
today’s booking, but they would need to look elsewhere for future meet-
ings. The protesters accepted my solution, and I felt I had solved a crisis. 

I didn’t realize how lucky I was that Eckankar’s followers—and the
churches, for that matter—did not file a lawsuit against us. Had they done
so, they would have won, even though our policies were not unusual. I
didn’t know that I had been acting as an agent of the government and was
a custodian of a “public forum,” a soapbox where citizens have First
Amendment rights of expression. I had no idea that my library’s commu-
nity room was such a sacred space, virtually guaranteed to all community
members on an equal basis, regardless of the content of their meetings.

This chapter describes the legal context of public library spaces that
have been opened up to public expression, such as community rooms, audi-
toriums, public-display walls, and exhibit cases. These public spaces, known
in legal parlance as “public forums,” trigger a “strict scrutiny” First Amend-
ment analysis whenever content restrictions are placed on their use.

Q1 Are all library meeting rooms and display areas protected 
by the First Amendment?

No. If your library is private, or part of a private institution, the First Amend-
ment is not applicable, with few exceptions.1 The First Amendment
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restricts government from abridging free speech. Private institutions are
not constrained, even if their meeting rooms are open to the public.

Q2 Must all library meeting rooms and display areas in public
institutions be open to all users? 

No. First of all, each library can designate certain rooms or display areas
to be off-limits to users. Not all government spaces are open to all—you
needn’t entertain all groups in your office space, technical services area,
etc. However, once a library opens a room or display area for public use,
it is considered a “designated public forum.” Designated forums are
treated as though they are “public forums” and the library may not
control which messages are expressed there (unless the forum is also deter-
mined to be “limited”).

Second, each library may restrict its resources to a “limited” purpose,
such as serving a defined community. That is, a public or private academic
college may limit its meeting rooms to its academic community. A school
library may limit its space to the school community. A public library, open
to the public, must welcome the public into its meeting rooms. 

Q3 If my meeting room or display area is open to the public, 
is it a “public forum”?

Yes. According to court cases, public library meeting rooms are designated
public forums.2 That is, if a meeting room is open to the public for expres-
sive activity, it may not be restricted on the basis of the content or view-
point of a group’s speech. To take one example of an impermissible
content restriction: a library may not make a policy that expressly forbids
groups that wish to discuss birth control while at the same time allowing
the chess club to book the room. An impermissible viewpoint restriction
example: a library may not allow a pro-choice group to use the room
while denying access to a pro-life group.

The term “public forum” emerged in First Amendment jurisprudence
in 1939, when the Supreme Court held that the government does not have
absolute discretion to control speech in public places.3

Two recent court cases found public library meeting rooms to be a
type of “public forum,” and struck down rules that denied religious
groups the use of the public space.4
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CATEGORIES OF PUBLIC FORUM

Current public forum doctrine applies a three-tiered system: government
property is either a “traditional public forum,” a “designated public
forum,” or a “nonpublic forum.”5

Traditional Public Forum: The Library’s Sidewalks

The first category, “traditional public forums,” are places traditionally
used for purposes of assembly, communication, and public debate: parks,
streets, and sidewalks.6 Library meeting rooms and display areas do not
fit into this category. However, some library sidewalks fit into this cate-
gory, and library rules restricting leafleting or other speech in such areas
should only be made after consultation with an attorney.

Designated Public Forum: The Spaces 
Government Opens to Public Expression

The second category, the “designated public forum,” is public property
that the government has opened for use by the public as a place for expres-
sive activity, such as a public auditorium.7 This term is used differently by
different courts; some library meeting rooms and display areas fit into this
category, if the public is allowed to use the spaces. Library rooms and
display areas that are used only by the library itself are not considered part
of the public forum. For example, perhaps a book display case is only used
by the library, or even by a library support group such as the Friends of
the Library to house its book sale. An outside group would not have a
right to put its displays in that area. Perhaps a meeting room is used only
for staff meetings, but is available for Friends group meetings, or for a vol-
unteer literacy program that the library participates in. The library may
say that such spaces will only support library group activities. Other
public groups may not use the facilities for their own expressive activities,
and the space is not a designated public forum.

Limited Public Forum: The Library and 
Its Public Meeting Rooms and Display Areas

The term “limited public forum” is not used in a consistent manner. Some
courts discuss a limited public forum as though it is a nonpublic forum;
others treat it more as a subcategory of the “designated public forum,”
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subject to the full protections of the public forum, and limited only by
purpose. The Kreimer case examined the mission of the public library, and
discussed the difference between a library reading room and a street
corner—the library was open for a “limited purpose,” that of reading or
receiving information. The reading room was not open for expressive
activity, that is, making speeches in the reading room. The court said that
the public library was a limited public forum, a type of designated public
forum.8 Even the library meeting rooms and display areas are open for
limited expressive activity; for example, the display areas may be limited
to printed materials.

What if the library policy goes one step further and says that the space
may only be used for “educational purposes”? The Mainstream Loudoun
court found that content-based restrictions in limited public forums are
treated with the same strict scrutiny as traditional public forums.9 Some
commentators think there is legal justification in limiting a limited public
forum by purpose; others do not.10 One way to approach limited forums
is to think of them on a sliding scale basis. In general, the more restrictive
the criteria for admission and the more administrative control over access,
the less likely a forum will be deemed public.11 This is a very gray area,
and any restrictions on the basis of purpose should be carefully reviewed
by legal counsel.

One commentator sees limited public forums as places that by design
are content-based—after-school use of classrooms by the public for edu-
cational purposes only—but without viewpoint neutrality imposed, i.e.,
God-centered parenting and “humanist”-centered parenting classes must
both be allowed.12

Nonpublic Forum: The Library’s Technical 
Services Areas and Offices

The third category is the “nonpublic forum.” Library property such as
technical service areas, staff offices, and the like are included here.
Libraries may also have meeting rooms and display areas that fit into this
category. For example, a library may have a room that is only used for
library staff meetings, or a display that is only used to show library books.
Library regulation of public speech in these areas must meet an extremely
low legal hurdle, known as the “reasonable” test. That is, if a library can
make any justification that isn’t wholly arbitrary, it is likely to be upheld
in any legal challenge.
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Q4 What speech is protected in the library meeting rooms and
display areas that are considered “public forums”?

Almost all speech is protected by the First Amendment in these areas. This
includes controversial, religious, and political speech as well as most hate
speech. This means that once the library opens up its meeting rooms and
display areas to public use, it cannot then discriminate on the basis of
content, with rare exceptions.

SPEECH CONTENT REGULATIONS

When the government restricts speech in a public forum (including desig-
nated public forums and limited public forums) on the basis of content or
viewpoint, the courts generally apply a tough legal test to the restriction,
known as “strict scrutiny.” When this standard is used, the courts usually
overturn the governmental speech restriction. As law professor Gerald
Gunther famously put it, strict scrutiny is “strict” in theory and often
“fatal” in fact.13 In order to survive a case that is judged under the strict
scrutiny standard, the government (i.e., a library that restricts speech) must
show that there is a “compelling interest” and that the measure is narrowly
tailored to use the “least restrictive means” to meet that interest.14

Q5 How should the library treat displays or meetings 
that concern controversial issues?

The heart of the First Amendment is the protection of controversial
speech. As librarians know from book selection, one person’s vulgarity is
another person’s lyric.15 In 2001, for example, the mayor of Anchorage,
Alaska, ordered the removal of a gay-pride exhibit at the city’s Loussac
Library. The American Civil Liberties Union filed suit, and a federal judge
ordered its reinstallation. The city agreed to revise its meeting room policy
and to pay $10,000 in legal fees to settle.16

Q6 How should the library treat displays or meetings 
that concern religious issues?

There are court cases that deal precisely with this issue. In a recent
Wisconsin court case, a library patron wished to book the meeting room
for a presentation on creationism but was turned away. He sued and won;
the library had to allow him to use its meeting room.17 The court found
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significant the fact that the mission statement of the library indicated that
it served a wide variety of community educational interests. This was re-
flected in its collection development policies and practices, and was found
inconsistent with the library’s unwillingness to extend the same attitude to
the use of its meeting room, i.e., it had books on evolution as well as cre-
ationism in its collection. The decision provides an excellent case study of
the legal scrutiny that a court might apply to library policies and practices.
In a Fifth Circuit case in 1989, the Concerned Women for America (CWA)
wished to use a library auditorium for a prayer chapter’s meeting and to
pray over abortion. The CWA won; the library had to allow the prayer
chapter into its meeting room. As this book went to press, two women
from Light Ministries filed a federal lawsuit against the city of Pensacola,
Florida, for prohibiting the use of its meeting room for religious pur-
poses.18

The U.S. Supreme Court recently held that religious speech in public
school classrooms used after hours is viewpoint (not content) based. This
means that even if a forum is determined to be a nonpublic forum, it still
cannot limit religious speech.19

Q7 Isn’t there a conflict between church and state?

No. You are referring to the Establishment Clause of the Constitution,
which provides the legal basis for the separation of church and state.
According to a federal court in Wisconsin, the Establishment Clause did
not justify the library’s ban on religious instruction. Because the library
granted access to a wide variety of nonreligious private organizations,
there was no “realistic danger that the community would think that the
[library] was endorsing religion or any particular creed, and any benefit to
religion or the Church would have been incidental.”20

A federal appellate court in Mississippi also said that the Establish-
ment Clause was not at issue. “In the absence of empirical evidence that
religious groups will dominate the use of the library’s auditorium, causing
the advancement of religion to become the forum’s ‘primary effect,’ an
equal access policy will not offend the Establishment Clause.”21

Q8 How should the library treat displays or meetings 
that concern political issues?

Political speech is at the core of the First Amendment. It is strongly pro-
tected by the Constitution. The case in Wisconsin was centered on reli-
gious speech, but in passing, the court discussed the library’s restriction on
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“politically partisan” groups. It said that the “political partisan” exclu-
sion was narrow, covering only a small subcategory of political speech,
apparently covering only political party meetings. “Thus, the exclusion
appears to leave untouched a substantial amount of political speech, in-
cluding discussion of all manner of controversial subjects such as abor-
tion, homosexuality, flag burning, school prayer and race relations, so
long as the speech does not occur at a politically partisan meeting.”22

It would not be surprising if a politically partisan group were to chal-
lenge a restrictive policy and win.

Q9 How should the library treat displays or meetings 
that use hate speech?

The term “hate speech” covers a range of speech—most of it protected by
the First Amendment, but some that is not. Black’s Law Dictionary
defines “hate speech” as “speech that carries no meaning other than the
expression of hatred for some group, such as a particular race, esp. in cir-
cumstances where the communication is likely to provoke violence.”23

Library policies should not treat hate speech any differently from other
controversial speech.

Q10 Can you give an example of a library that allowed 
a hate speech group to use its facilities?

Yes. Matt Hale, leader of the World Church of the Creator, a racist orga-
nization, was allowed to use the meeting room of the Bloomington (Ill.)
Public Library on October 28, 2000. The library’s attorneys said that the
library could not ban Hale from the meeting room. The library could limit
a group’s use of the meeting room to six times a year and no more than
once a month. This would apply, however, to any group.24

Hale filed a federal lawsuit against the Schaumburg Township District
Library on March 29, 2001, when it would not let him speak in its
meeting room on the topic of “white pride.” Reportedly, the library board
cited its policy disallowing meetings that might disrupt library functions
and presented a potential for violence. Hale charged that the board could
not refuse the request because of potential actions by demonstrators. “It’s
the police’s job and the library’s job to make sure that I can give a speech
without having altercations or disturbances,” he said.25 Five months after
the library trustees canceled his meeting, the library and Hale came to an
agreement that allowed Hale to hold a meeting on a Saturday evening
after the library was closed. Director Mike Madden told American
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Libraries that it became apparent that the presiding judge saw the over-
riding issue as the First Amendment and not public safety. As this book
went to press, Hale had recently spoken at libraries in Wallingford, Con-
necticut; York, Pennsylvania; and Yorktown, Virginia.26

Q11 May a library demand extra fees or deposits for security
expenses if a speaker is expected to draw an angry crowd?

Probably not.  The Supreme Court has ruled that a fee based on the antic-
ipated crowd response necessarily involves the examination of the content
of the speech, making it nearly impossible to enforce (i.e, the strict-
scrutiny standard applies).27

Q12 I don’t understand. Surely you don’t mean that I must allow
a group into the library that is threatening my patrons?

The First Amendment does not protect actual, specific “threats.” A threat
must be a “true threat” with a specific target, however. This must be dis-
tinguished from political hyperbole. Political hyperbole, even if “vituper-
ative, abusive and inexact,” is protected by the courts against a “back-
ground of a profound national commitment to the principle that debate
on public issues should be uninhibited, robust, and wide-open, and that it
may well include vehement, caustic, and sometimes unpleasantly sharp
attacks on government and public officials.”28

For example, if a library patron says all civil servants are scum, he is
participating in robust debate. But if he says to a clerk, “I’m going to
knock your head off, you government scum,” these are likely to be “fight-
ing words.”

Q13 So the library does not have to put up with “fighting
words”?

That’s right. According to the Supreme Court, “fighting words” are epi-
thets reasonably expected to provoke a violent reaction if addressed toward
an “ordinary citizen.” The Supreme Court held that “such utterances are
no essential part of any exposition of ideas, and are of such slight social
value as a step to truth that any benefit that may be derived from them is
clearly outweighed by the social interest in order and morality.”29

Q14 What if the group is inciting a riot?

The key question here is whether the group’s program is merely one of
teaching abstract doctrines, or is it actual incitement? The first is protected
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by the First Amendment, even if it includes the advocacy of force against
another group, for example, like that of the Nazis marching in Skokie,
Illinois. The line is drawn, however, “where such advocacy is directed to
inciting or producing imminent lawless action and is likely to incite or
produce such action.”30 This is incitement, and can be illegal. Much as
you might find it abhorrent, offensive leaflets in your giveaway racks do
not incite imminent lawless action. In the community room, with live
speakers, the possibility of incitement is increased. If, for example, a
white-power group is using your community room and says, “Nonwhite
children shouldn’t be mixing with white children,” that is protected free
speech. If the speaker said, “Let’s go into the children’s room and round
up all the nonwhites,” that would be incitement.

Q15 How should the library treat displays or meetings 
that concern sexual issues?

Most speech that concerns sexual issues is protected by the First
Amendment and should be permitted by the library. Three narrow cate-
gories of sexual speech, however, are not protected, and federal and state
laws may outlaw it: child pornography, obscenity, and “harmful to
minors” material. These categories are much more narrowly defined by
law than the general public conception of “pornography,” a term which
defies legal definition; members of the public may use the term to describe
anything from the latest XXX-rated website to the current Sports
Illustrated swimsuit edition.

CASE STUDY

MANHASSET PUBLIC LIBRARY 

A “no nudes” policy at a public library was challenged by an artist
who had been invited to exhibit in the library, and then asked to
remove her work when it was discovered that three paintings
included “semi-nude females.” The library lost the case in court.
In an unpublished opinion, a federal district court awarded the
artist an undisclosed sum and a guarantee that she would be
allowed to display her work in the library. The court prohibited
the removal of paintings of “semi-nude females” from the com-
munity room of a public library.31
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Q16 Are there any situations in which the library can stop a
program or a display if it is really, really upsetting to patrons
and staff?

Yes, but this is generally not enough of a reason. To restrict speech, a
library must show that (1) it has a compelling state interest, and (2) the
speech restrictions are narrowly drawn to achieve that end.32 This stan-
dard is extraordinarily difficult to reach, and libraries should amass a
great amount of evidence to support both of these factors before pursuing
a content-based speech restriction. A meeting with an attorney is definitely
advised before a library takes such an action.

Speech Regulations: Content-Neutral

Q17 Our policy limits the amount of time for which a group can
reserve the meeting room or display space. Is that okay?

The library may include reasonable “time, place, and manner” restrictions
on the use of its meeting rooms and display areas. Such regulations must
be content-neutral, both in the written policy and as it is applied. For
example, the library may state that “No group may reserve the room more
than one time per week.” A content-neutral regulation will be upheld if “it
furthers an important or substantial governmental interest; if the govern-
mental interest is unrelated to the suppression of free expression; and if
the incidental restriction on alleged First Amendment freedoms is no
greater than is essential to the furtherance of that interest.”33

The library should be prepared to show that it applied the policy uni-
formly, without singling out groups it liked or disliked. Even content-
neutral time, place, and manner restrictions can be applied in such a
manner as to stifle free expression. Adequate standards must be set to
avoid a standardless discretion by the library staff.34

Meeting Rooms: Special Considerations

Q18 I see a big difference between hate speech spewed forth 
live in a meeting room and hate speech quietly sitting 
on a giveaway rack. Does the law?

It does to a certain extent. Only live speakers, not quiet print, can “incite
imminent lawless action.” That is why virtually all books containing hate
speech that the library might buy are protected. The recent Hit Man case is
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an exception, but it is so narrow that it’s mentioned here only because it
was a high-profile case. In that case, the book was used as a manual to kill
three people. Its publisher, Paladin Press, stipulated that its book was mar-
keted to potential hired killers, and was enjoined by the court from dis-
tributing further copies.35

Q19 What if the meeting gets out of hand—too loud or worse?

This is a good opportunity to enforce content-neutral meeting room regu-
lations, such as caps on noise levels. The regulations must be enforced
evenly, to all groups, abiding by the same criteria. A summer reading cel-
ebration with music would need to meet the same noise restrictions as a
meeting with an angry crowd. 

Although restrictions based on expected audience reactions are content-
based, restrictions based on the group’s own past behavior can be con-
structed as content-neutral. For example, a rule that an applicant may not
use a room if it has damaged library property and not paid for it in the past
is based on verifiable behavior, not speech content. The Supreme Court
recently examined content-neutral rules enforced by the Chicago Park
District, and allowed the government a wide berth in enforcing such rules.36

APPENDIX

Cases 

2000

WISCONSIN. FEDERAL DISTRICT COURT DECISION: 

RESTRICTED-ACCESS LIBRARY POLICY STRUCK DOWN.
Pfeifer v. City of West Allis, 91 F. Supp. 2d 1253 (E.D. Wis. 2000).
Decision: April 10, 2000.

A federal court ruled that the West Allis (Wis.) Public Library violated a
man’s First Amendment rights when it refused him permission to use the
library’s Constitution Room for a presentation about creationism. The
library policy excluded the following uses of the room: 
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1. Meetings that are politically partisan. 2. Religious services or instruc-

tions. 3. Commercial sales or presentations promoting specific companies

or products. 4. Regular meetings of clubs, groups or organizations etc.—

not to include educational or cultural activities open to the general public

that are sponsored by the clubs, groups, organizations, etc.37

The court found the library’s meeting room to be a designated public forum,
subject to the same standards as a traditional public forum. “Concern by
forum administrators about potentially controversial applicants is surely
understandable, but it should not be an incentive to restrict communica-
tive activity.” Pfeifer, 91 F. Supp. 2d at 1267.

1999

FLORIDA. SETTLEMENT AGREEMENT: 

RESTRICTED-ACCESS LIBRARY POLICY CHANGED.
Settlement Agreement: October 6, 1999.

The Tampa-Hillsborough County (Fla.) Public Library System settled a
lawsuit filed October 3 by Concerned Women for America (CWA). The
CWA wanted to use a library meeting room to discuss and pray about
abortion. The library’s policy prohibited religious, partisan political, for-
profit, and discriminatory groups from using library meeting rooms.
Under the settlement, the library agreed to allow religious groups to use
the library, but kept the ban on partisan political, for-profit, and discrim-
inatory groups.38

1989

MISSISSIPPI. FEDERAL FIFTH CIRCUIT DECISION:

RESTRICTED-ACCESS LIBRARY POLICY STRUCK DOWN.
Concerned Women for America v. Lafayette County, 883 F.2d
32; 1898 U.S. App. LEXIS 13864 (5th Cir. 1989). Decision:
September 14, 1989.

A federal appellate court struck down the Lafayette County (Miss.),
Oxford, Library’s policy that did not allow the Concerned Women for
America (CWA) Prayer Chapter the use of the library auditorium. The
library policy, which required groups to get permission from the head
librarian, was found unconstitutional:
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The Auditorium of the Oxford branch of the First Regional Library is

open for use of groups or organizations of a civic, cultural or educational

character, but not for social gatherings, entertaining, dramatic produc-

tions, money-raising, or commercial purposes. It is also not available for

meetings for social, political, partisan or religious purposes, or when in

the judgment of the Director or Branch Librarian any disorder is likely to

occur. Concerned Women for America, 883 F.2d at 33; 1898 U.S. App.

LEXIS 13864.

The court found that by allowing diverse groups to use its auditorium,
there was a substantial likelihood that the library had created a public
forum. Concerned Women for America, 883 F.2d at 34; 1898 U.S. App.
LEXIS 13864. 

The Establishment Clause was not implicated, in the absence of evi-
dence that religious groups would dominate the use of the library’s audi-
torium, causing the advancement of religion to become the forum’s
“primary effect.” Concerned Women for America, 883 F.2d at 35; 1898
U.S. App. LEXIS 13864 (5th Cir., Sept. 14, 1989), citing Widmar v.
Vincent, 454 U.S. 263, 275, 102 S. Ct. 269, 277, 70 L. Ed. 2d 440 (1981).

Further Resources

American Library Association, Meeting Rooms: An Interpretation of the
LIBRARY BILL OF RIGHTS, available at http://www.ala.org/alaorg/
oif/meet_rms.html.

American Library Association, Exhibit Spaces and Bulletin Boards: An Inter-
pretation of the LIBRARY BILL OF RIGHTS, available at http://
www. ala.org/alaorg/oif/exh_spac.html.

Notes
1. It is generally accurate to say that the First Amendment does not apply to private

libraries. In California, however, the state Education Code applies the First
Amendment to private secondary and post-secondary educational institutions. It
provides that “School districts operating one or more high schools and private sec-
ondary schools shall not make or enforce any rule subjecting any high school pupil
to disciplinary sanctions solely on the basis of conduct that is speech or other com-
munication that, when engaged in outside of the campus, is protected from gov-
ernmental restriction by the First Amendment to the United States Constitution or
Section 2 of Article 1 of the California Constitution.” CAL. EDUC. CODE §48950(a)
(2001). Student Robert J. Corry sued Stanford University based on a Stanford
Speech Code that prohibited “discriminatory intimidation by threats of violence
and also includes personal vilification of students on the basis of their sex, race,
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color, handicap, religion, sexual orientation, or national and ethnic origin.” Corry
v. Stanford University, No. 740309 (Super. Ct., Cal., Santa Clara County, Feb. 27,
1995) (order granting preliminary injunction), available at  http://lawschool.stanford.
edu/library/special/corrym.shtml. Also, a private library or its parent institution
may have adopted First Amendment principles in its policies.

2. Kreimer v. Bureau of Police for the Town of Morristown, 958 F.2d 1242 (3d Cir.
1992); Concerned Women for America v. Lafayette County, 883 F.2d 32 (5th Cir.
1989); Pfeifer v. City of West Allis, 91 F. Supp. 2d 1253 (E.D. Wis. 2000); Main-
stream Loudoun v. Loudoun County Library, 2 F. Supp. 2d 783 (E.D. Va. 1998).

3. See Hague v. Committee for Indus. Org., 307 U.S. 496, 516 (1939) (reversing
police officer’s refusal to issue permit to lease banquet halls to an organization with
suspected communist associations).

4. Pfeifer, 91 F. Supp. 2d at 1253; Concerned Women for America, 883 F.2d at 32.

5. Perry Education Ass’n v. Perry Local Educators’ Assn., 460 U.S. 37 (1983).

6. Perry Education Ass’n, 460 U.S. at 45 (calls streets and parks “quintessential.” “At
one end of the spectrum are streets and parks which ‘have immemorially been held
in trust for the use of the public and, time out of mind, have been used for pur-
poses of assembly, communicating thoughts between citizens, and discussing
public questions.’ Hague, 307 U.S. at 515”). 

7. Perry Education Ass’n, 460 U.S. at 45.

8. See American Library Association v. United States, 201 F. Supp. 2d 401 (E.D. Pa.
2002), equating designated public forums with limited public forums when ana-
lyzing Internet access in a public library; see Kreimer v. Morristown, 958 F.2d
1242, 1259 (3d Cir. 1992), for a discussion of a library as a limited public forum,
a type of designated public forum.

9. Mainstream Loudoun v. Loudoun County Library, 2 F. Supp. 2d 552, 561 (E.D.
Va. 1998). 

10. See Theodore George, Legal Update, Censoring Internet Access at Public Libraries:
First Amendment Restrictions, 5 BOSTON UNIVERSITY JOURNAL OF SCIENCE &
TECHNOLOGY LAW 11 (1999) (libraries as limited public forums are subject to strict
scrutiny when making content-based restrictions). For the opposing view, see Mark
S. Nadel, The First Amendment’s Limitations on the Use of Internet Filtering in
Public and School Libraries: What Content Can Librarians Exclude?, 78 TEXAS

LAW REVIEW 1117 (2000) (argues that even if libraries are classified as limited
public forums, they make content-based decisions in book purchasing); and Brent L.
VanNorman, Comment and Note, The Library Internet Filter: On the Computer
or on the Child?, 11 REGENT UNIVERSITY LAW REVIEW 425 (1998/1999) (argues
that libraries are nonpublic forums). 

11. Hopper v. Pasco, 241 F.3d 1067 (9th Cir. 2000).

12. Matthew D. McGill, Unleashing the Limited Public Forum: A Modest Revision to
a Dysfunctional Doctrine, 53 STANFORD LAW REVIEW 929 (2000) (“‘limited public
forum’ will refer to a forum that the government has opened for particular subjects
or speakers,” at 935). See decisions of Lamb’s Chapel v. Center Moriches Union
Free School District, 508 U.S. 384 (1993); and Rosenberger v. Rector and Visitors
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of University of Virginia, 515 U.S. 819 (1995);  and discussion of those cases in
McGill, Unleashing, 943–945.

13. Gerald Gunther, Foreword, In Search of Evolving Doctrine on a Changing Court:
A Model for a Newer Equal Protection, 86 HARVARD LAW REVIEW 1, 8 (1972). It
should be noted that this standard might be changing. See, e.g., Adarand
Constructors, Inc. v. Pena, 515 U.S. 200, 201(1995) (“Finally, we wish to dispel
the notion that strict scrutiny is ‘strict in theory, but fatal in fact’”). 

14. Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989). See also
American Library Association v. United States, 201 F. Supp. 2d 401, 410 (E.D. Pa.
2002).

15. See Cohen v. California, 403 U.S. 15 (1971) (“one man’s vulgarity is another’s lyric”).

16. Anchorage Exhibits Policy Stalled, News Briefs for January 7, 2002, AMERICAN

LIBRARIES, at http://www.ala.org/alonline/news/2002/020107.html (visited Feb. 27,
2002); New Anchorage Library Policy to Allow Outside Exhibits, News Briefs for
August 6, 2001, AMERICAN LIBRARIES, at http://www.ala.org/alonline/news/2001/
010806.html (visited Feb. 27, 2002); Anchorage Lawsuit Settled, but Exhibits Are
in Limbo, News Briefs for July 23, 2001, AMERICAN LIBRARIES, at http://www.ala.
org/alonline/news/2001/010723.html (visited Feb. 27, 2002).

17. Pfeifer v. City of West Allis, 91 F. Supp. 2d 1253 (E.D. Wis. 2000).

18. Two Women File Suit Challenging Library Policy after Being Told They Could Not
Use a Library Community Room to Discuss Women’s Issues from a Religious
Viewpoint, Liberty Counsel Press Release (April 9, 2001), at http://www.lc.org/
pressrelease/religion-in-public-places/nr040901.htm (visited June 30, 2001). See
also Good News Club v. Milford Central School, No. 99-2036, U.S. (June 11,
2001) (public middle school’s exclusion of Christian organization from meeting in
its building after school violated the First Amendment). For an updated listing of
litigated and nonlitigated cases concerning the use of library (and other public)
meeting rooms for religious purposes, see Liberty Counsel’s website at http://
www.lc.org/caseupdate/caseindex.htm (visited Feb. 27, 2002).

19. Good News Club v. Milford Cent. Sch., 533 U.S. 98 (2001).

20. Pfeifer, 91 F. Supp. 2d at 1266, citing Lamb’s Chapel v. Center Moriches Union
Free School District, 508 U.S. 384, 385 (1993).

21. Concerned Women for America v. Lafayette County, 883 F.2d 32, 35 (5th Cir.
1989), citing Widmar v. Vincent, 454 U.S. 263, 275, (1981).

22. Pfeifer, 91 F. Supp. 2d at 1263.

23. BLACK’S LAW DICTIONARY 1407–1408 (7th ed. 1999).

24. Library Can Limit Supremacist but Not Bar Him, News Briefs for November 20,
2000, AMERICAN LIBRARIES, at http://www.ala.org/alonline/news/2000/001120.html
(visited Dec. 20, 2000); Steve Arney, Library Advised Not to Block Hale, PANTA-
GRAPH (Bloomington, Ill., Nov. 15, 2000).  

25. White Supremacist Sues Library after Speech Cancelled, News Briefs for April 2,
2001, AMERICAN LIBRARIES, at http://www.ala.org/alonline/news/2001/010402.
html#matthale (visited June 30, 2001).
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26. Supremacist Draws Angry Crowd in Connecticut, News Briefs for March 19,
2001, AMERICAN LIBRARIES, at http://www.ala.org/alonline/news/2001/010319.html
(visited July 14, 2002); White-Rights Speech in Pennsylvania Library Triggers
Violence; 25 Arrested, News Briefs for January 21, 2002, AMERICAN LIBRARIES, at
http://www.ala.org/alaonline/news/2002/020121.html (visited July 14, 2002);
Police Ensure Peaceful Supremacist Meeting in Virginia, News Briefs for May 13,
2002, AMERICAN LIBRARIES, at http://www.ala.org/alonline/news/2002/020513. html
(visited July 14, 2002).

27. Forsyth County v. Nationalist Movement, 505 U.S. 123 (1992).

28. Watts v. United States, 394 U.S. 705 (1969), citing New York Times Co. v.
Sullivan, 376 U.S. 254, 270 (1964). 

29. Chaplinsky v. New Hampshire, 315 U.S. 568, 572 (1942). 

30. Brandenburg v. Ohio, 395 U.S. 444, 446 (1969) (per curiam) (Ohio statute re-
stricting speech was unconstitutional because it did not distinguish between
persons calling for the immediate use of violence and those teaching an abstract
doctrine about the use of force, at issue when a film showed a speech by a Ku Klux
Klan chapter, asserting that revenge might be taken against the U.S. government if
it “continues to suppress the white . . . race”). 

31. Bellospirito v. Manhasset Public Library, No. 93-CV-4484, at 13–14 (E.D.N.Y.
July 31, 1994), unpublished opinion (finding the library community room to be a
“public forum that has been opened to the general public for at least certain cate-
gories of speech” and therefore subject to the “same standards as apply in a tradi-
tional public forum.” Cited in Daniel Mach, Note, The Bold and the Beautiful:
Art, Public Spaces, and the First Amendment, 72 NEW YORK UNIVERSITY LAW

REVIEW 383 (May 1997). See also Marilyn C. Mazur, Sex and Censorship: Dangers
to Minors and Others? A Background Paper (March 1999), at http://www.ncac.
org/issues/sex_censorship.html (visited Feb. 28, 2002); and Charles P. Wiggins,
Censorship and Visual Images: Issues with Examples from Public Libraries, LIS
615, Instructor: Beatrice Kovacs (Sept. 4, 1999), at http://home.att.net/~cpwiggins/
librarianship/portfolio/censor_vis.html (visited Feb. 28, 2002). This student paper
cites various sources from the professional library literature about the case.

32. Perry Education Ass’n v. Perry Local Educators’ Assn., 460 U.S. 37, 45 (1983).

33. Turner Broadcasting System, Inc. v. FCC, 512 U.S. 622, 662 (1994) (quoting
United States v. O’Brien, 391 U.S. 367, 377 (1968)). 

34. See Thomas v. Chicago Park Dist., 534 U.S. 316 (2002) (No. 00-1249). 

35. Rice v. Paladin Enterprises, 128 F.3d 233 (4th Cir. 1997), cert. denied 523 U.S.
1074 (1998). 

36. Thomas v. Chicago Park District, 534 U.S. 316 (2002).

37. Pfeifer v. City of West Allis, 91 F. Supp. 2d 1253, 1256 (E.D. Wis. 2000).

38. Three days after the lawsuit was filed, the two sides reached a settlement agree-
ment, supervised by U.S. District Judge William J. Castagna. See Bruce Vielmetti,
Religious Groups Gain Use of Library, ST. PETERSBURG TIMES, Oct. 6, 1989. The
library’s current policy can be found at http://www.thpl.org/thpl/webmaster/ forms/
mtgrm_policy.html (visited June 30, 2001).
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Q1 Can a librarian ever be held legally responsible for giving inaccurate
information to a patron?

Q2 What might a patron claim, in filing a lawsuit against a librarian for
poor reference or research service?

Q3 How do I know if poor reference service could be a “tort” in my juris-
diction?

Q4 What kind of poor reference service can lead to harm?

Resource Errors

Service Errors

Q5 Should a librarian remove a book if it has erroneous information?

Q6 We don’t charge for reference service or write contracts for service. Does
this protect us if we give incorrect information?

Gratuitous Nature of Information Services Provided 
at the Library

Gratuitous Services Shield the Librarian from Claims 
of “Economic Harm”

Gratuitous Services Do Not Shield the Librarian 
from Claims of “Personal Harm”
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Understanding Negligence Concepts

Q7 Does a librarian have a legal duty of care to provide accurate information?

Q8 If the librarian has such a duty, what constitutes failure to meet that
duty?

Q9 Must the patron show a direct connection between the librarian’s failure
to provide accurate information and the harm suffered by the patron?

Q10 What harm must a patron show?

Q11 Since there aren’t any legal cases on libraries and information liability,
what cases in related areas might provide guidance?

Understanding Malpractice Concepts

Q12 Does a professional librarian have a greater obligation to provide accu-
rate information than a nonprofessional does?

Q13 Is a librarian legally considered to be a professional?

Q14 What would be needed to establish privity between a librarian and a
patron?

Liability for Defamatory, Harmful, or Dangerous
Information in the Library Collection

Q15 Are libraries responsible for libel if they unknowingly make a book avail-
able to the public that is defamatory?

Q16 Are libraries under any obligation to investigate the contents of their col-
lections for libel?

Q17 Are libraries responsible for libel if they do know that an author or pub-
lisher is known to publish defamatory information?

Q18 Are libraries responsible for libel if they do know that a particular item
on their shelves is defamatory?

Q19 Is a library liable for “dangerous” items in its collection?

Q20 Does a library have an obligation to discover whether any of its items
has “dangerous” information?

Q21 Should a library put warning labels on “dangerous” or inaccurate books?

Q22 Are there laws designed to protect librarians from information liability?

Q23 Can you summarize librarian liability for giving out inaccurate information?

Q24 What if the library edits or alters the information that contains errors—
has doing this now somehow made it the library’s own?
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Legal Information and Liability for the Unauthorized 
Practice of Law

Q25 When answering questions related to the law, at what point should a
librarian worry that he or she is engaging in the unauthorized practice of
law?

Q26 Should the library give disclaimers to patrons when helping them with
medical or legal information?

Book Reviews

Q27 Can a librarian be liable for writing a bad book review?

Q28 Can a librarian freely express an opinion when writing a book review, no
matter how scathing?

Latchkey Children

Q29 My library constantly has children left after closing. If they are left alone
in the parking lot after hours and we do nothing, are we responsible?
What if we have a policy to wait with the child until a ride comes or else
call the police?

Q30 Could it be considered “premises liability” if something happens to a
child left after hours in a library parking lot?

Q31 Does the “no duty” rule apply to me as a public employee?

Q32 Do libraries generally have a duty to aid someone after hours?

Q33 Have there been any court cases on latchkey children left at libraries?

Q34 What happened to the crossing guard?

Q35 You mean he was not liable, even though he knew that children often
arrived early and could be in danger?

Q36 What do you mean by “special relationship”?

Q37 Does that mean that librarians have no duty to make sure that children
are safely picked up after closing?

Q38 What if the child is very young, like three or four years old?

Q39 If the librarian could be liable for leaving a child in a darkened library
parking lot after closing, could she go to jail?

Q40 So are you suggesting that a parent could be sent to jail for leaving a
child alone at the library after closing?

Q41 What if I feel a moral duty to wait with the child, or my library has a
policy to wait with the child until a ride comes?
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Q42 You mean I have greater liability when I wait with a child?

Q43 Am I personally liable?

Notes

!!!

Other chapters have discussed whether a librarian and a library might
be liable for violating copyright, state privacy law, etc. This chapter

examines the interesting question of whether a librarian might be profes-
sionally liable for giving inaccurate information to a patron, for keeping
inaccurate information on library shelves, or for writing scathing book
reviews. And although librarians are generally not responsible for children
left at their libraries after hours, a discussion of latchkey children is
included.

Q1 Can a librarian ever be held legally responsible for giving
inaccurate information to a patron?

This question has never been tried in court. This chapter will offer a
framework for analysis that a court might use in deciding whether the
librarian could be legally responsible for giving bad, incomplete, or inac-
curate information to a patron. Of course, a librarian’s poor performance
might lead to some sort of negative action by the library—a cut in pay,
transfer to a less desirable position, or even loss of employment altogether.
But what about lawsuits from a patron? For example, could a lack of
thoroughness in the reference or research process ever rise to a level such
that a lawsuit could be brought against the librarian or the library? 

Q2 What might a patron claim, in filing a lawsuit against 
a librarian for poor reference or research service?

A patron might claim that he or she suffered some form of personal harm
(physical or mental) or economic loss, or both, as a result of receiving the
incorrect information. In law these harms are known as “torts.” In some
circumstances, such as an information brokerage service within the
library, a patron may have a contract with the library, and can then claim
breach of contract. The language of the contract becomes crucial in such
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cases, and the legal analysis, including remedy, would be conducted under
contract principles as opposed to tort law.1 This chapter focuses on non-
profit library settings that typically do not write contracts when providing
service.

Q3 How do I know if poor reference service could be a “tort” 
in my jurisdiction?

Tort law, the law of personal injury, generally is state law and varies from
state to state. To date, there have not been any reported legal cases on this
topic, and librarians who are concerned about this topic will need to look
to their state laws and court cases to find similar cases that might apply.
A good place to get an overview of tort law for all the states is the second
edition of the Restatement of Torts.2 Restatements are compiled on
various subjects in an attempt to summarize an area of law across the
country. A formal group of scholars, known as the American Law
Institute, began compiling and updating the restatements in the 1920s.3

The books’ topics include contracts, property, agency, conflict of laws, etc.
The Restatement of Torts summarizes tort law across the United States,
but reliance should not be made on this source alone without first con-
sulting the local law in your specific state jurisdiction.

Q4 What kind of poor reference service can lead to harm?

Harm could arise under two general fact patterns, “resource errors” (inac-
curate information on the shelf) and “service errors” (neglecting to consult
the correct source).

Resource Errors

The first type of harm could arise because the librarian had referred the
patron to information that is inaccurate. For example, a patron request-
ing information on state capitals is correctly pointed to a book on United
States geography. Unfortunately, the book mistakenly identifies the capital
of Wisconsin as Milwaukee and not the correct city of Madison. Or a
librarian responds to a travel question by referring to a travel book on
Hawaii that fails to mention the dangerous conditions such as submerged
rocks and reefs or an undertow at a particular beach.4 Perhaps a cook-
book fails to indicate proper preparation and cooking techniques for
exotic foods.5 This is a resource error or fault.
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Service Errors

A second type of harm might be due to the failure to properly perform the
reference or research task. The correct information indeed exists, but the
librarian fails to locate it. This is a service error or fault. Pritchard and
Quigley6 further break this “service” error into two subcategories: param-
eter errors and omission errors. A “parameter” service error is when the
librarian “neglected to consult the correct source.” An “omission” service
error occurs when the librarian “consulted the correct source, but failed
to locate the correct answer(s).” 

Q5 Should a librarian remove a book if it has erroneous 
information?

Some libraries are filled with books that are out-of-date. Some libraries
have “historical collections” that serve as a repository of knowledge. Is
there a legal duty to remove (“weed”) out-of-date material from the active
collection, or at least alert patrons if a particular item is outdated, when
there is no knowledge of a specific error but the material is otherwise
suspect (out-of-date, disreputable publisher, etc.)?

A reasonable librarian would assume that a geography book on Africa
published before the political upheavals of the 1970s and 1980s is likely
to have outdated information. A library book on treating AIDS published
in 1985 would similarly have outdated information. Is there a duty to
weed it from the collection? To leave it in the collection might be a hybrid
fault, combining both a resource error with a service error. Since liability
would ultimately rest on the lack of affirmative acts to remove the erro-
neous information, an “omission” of sorts in the failure to remove the
book occurs (a “resource error,” but only if the librarian continued to re-
fer patrons to it as a contemporary source of material) and might also be
labeled a “parameter error” (failed to consult the correct source, i.e., an
up-to-date source) under Pritchard and Quigley’s dual taxonomy.

Q6 We don’t charge for reference service or write contracts 
for service. Does this protect us if we give incorrect 
information?

It helps quite a bit, if the harm claimed is merely economic. Most public,
nonprofit, and academic libraries do not charge fees for reference service,
but provide the service “gratuitously.” 
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Gratuitous Nature of Information Services 
Provided at the Library

The information provided in public and other nonprofit libraries is “gra-
tuitous” in the sense that a person does not pay for the information
product or service. This is in contrast with for-profit information contract-
ing or brokering settings, where the collection and dissemination of infor-
mation to the patron or customer are paid for either in particular or as
part of the overall service interaction. 

The Restatement of Torts recognizes a lower standard of care for gra-
tuitous transfers.7 However, if the information is given freely as an entice-
ment to enter into a commercial exchange, then it may not be considered
“gratuitous.” For example, free legal or medical advice given with the
purpose of securing later clients may not be truly “gratuitous.”8

In any case, the Restatement raises the standard when one is a public
servant under a duty to supply information: “The liability of one who is
under a public duty to give the information extends to loss suffered by any
of the class of persons for whose benefit the duty is created, in any of the
transactions in which it is intended to protect them.”9

However, the illustrations and the harms described in the
Restatement—a notary public who makes an incorrect signature acknowl-
edgment, the designated county clerk who provides incorrect tax arrears
information, a U.S. government food inspector who incorrectly grades or
marks a food product—appear quite different from the “public duty” a
librarian might be said to perform.10 The notary public, the tax clerk, and
the food inspector all make some legal or official certification upon which
others may be bound to rely. This is quite different than dispensing infor-
mation on a variety of subjects at the reference desk.

The usual case in which the exception arises is that of a public officer
who, by his acceptance of his office, has undertaken a duty to the public
to furnish information of a particular kind. Typical is the case of a record-
ing clerk, whose duty it is to furnish certified copies of the records under
his control. The rule stated is not, however, limited to public officers, and
it may apply to private individuals or corporations who are required by
law to file information for the benefit of the public.11

The information liability expert Raymond Nimmer wrote: “The fact
that an information service operates without commercial interest in the
transaction affects the level of care that might be reasonable under the
circumstances even under general negligence standards. Clearly such situ-
ations do not create an environment in which ordinary expectations are
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that free information maintains high levels of quality and integrity.”12

Free information services promote a public policy “in favor of the avail-
ability and circulation of information in our society.”13 This policy
extends beyond mere traditional sources of information. “The theory of
limited or no duty for general distribution [of] information applies equally
well where the distribution involves electronic databases or news services.
The principle involved invokes the general public policy of fostering broad
distribution of information.”14 Thus a strong public policy argument can
be made against holding librarians in a public setting accountable for the
information harms that result.

Gratuitous Services Shield the Librarian 
from Claims of “Economic Harm” 

A patron conceivably might claim “personal harm” to his or her own self
or property, or a patron might claim “economic harm” to his or her busi-
ness, for example. A higher legal standard is generally imposed before one
can make a claim for economic harm only. 

The Restatement of Torts recognizes this distinction: gratuitously pro-
vided information that results in economic loss alone cannot form the
basis of a lawsuit. Again note that it is no longer considered “gratuitous”
if the librarian or information broker gives out information without
charge in the hope of establishing a later fee-for-service arrangement.15

Gratuitous Services Do Not Shield the Librarian 
from Claims of “Personal Harm” 

However, where bodily injury results from gratuitously supplied informa-
tion, then the law does recognize the potential for liability.16 “The ratio-
nale is that personal safety is more important than property.”17 Before
understanding the nuances of this distinction and the circumstances under
which each concept might apply at the library reference desk, a basic
concept of negligence must be understood. 

The Restatement of Torts says:

Where, as under the rule stated in this Section, the harm which results is

bodily harm to the person, or physical harm to the property of the one

affected, there may be liability for the negligence even though the informa-

tion is given gratuitously and the actor derives no benefit from giving it.18

PROFESSIONAL LIABILITY 247



UNDERSTANDING NEGLIGENCE 
CONCEPTS

To analyze whether a court might ever hold a librarian liable for resource
errors (library resources are inaccurate) or service errors (librarian missed
important information in the resource), a look at the meaning of the term
“negligence” in tort law is in order. “[N]egligence is conduct which falls
below the standard established by law for the protection of others against
unreasonable risk of harm. It does not include conduct recklessly disre-
gardful of an interest of others.”19 While much of tort law is state law and
thus varies from state to state, several basic statements can be made
regarding the elements of a claim for negligence. Stated in its simplest
form, there must be (1) a duty, (2) a breach of that duty which involves a
failure to exercise reasonable care in the execution of that duty, (3) some
sort of measurable harm, and (4) a legal relationship (called “proximate
cause”) between the breach and the harm. 

In a lawsuit against a librarian for information liability, a patron must
show (1) the librarian had a legal duty of care, (2) the librarian failed to
meet that duty, (3) there was a legal nexus between the violation of the
duty and the resulting harm (known in law as “proximate cause”), and (4)
the patron suffered actual (i.e., measurable) loss or harm.20

Even if librarians are under a legal duty to provide absolutely error-
free information, the question still would be one of reasonableness in the
reliance on information given for free at the public library. The fact that
the information is gratuitous may, however, affect the reasonableness of
the patron’s reliance upon it in taking action. There may be no reasonable
justification for taking the word of a casual bystander, who has no special
information or interest in the matter, as to the safety of a bridge or a scaf-
fold. Yet a plaintiff would be fully justified in accepting the statement of
one who purports to have special knowledge of the matter, or special reli-
ability, even though the plaintiff knows that he is receiving gratuitous
advice.21 It could be argued that a librarian answering questions at a ref-
erence desk meets this reasonableness of reliance standard. The lack of
reasonableness of a patron’s reliance on the information impacts the prox-
imate-cause assessment. Is it reasonable for a patron to rely on the infor-
mation? Patrons might of course desire to hold the librarian responsible,
which is indicative of a general trend in society and the popular press to
hold someone else accountable for the harms that befall one, but this is
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not the same as establishing legal responsibility or proximate cause. Com-
mentators such as Gray and Healey both believe it is not.22

Q7 Does a librarian have a legal duty of care to provide accurate
information? 

Do librarians have a legal duty to supply accurate information? The legal
duty would be a recognized obligation to conform to a particular standard
of conduct. No court has addressed this issue, or defined a librarian’s legal
duty. Within the occupation of librarianship, a reasonable person would
expect librarians to provide the most accurate information possible. But is
attempting to provide the most accurate information possible the same as a
guarantee that all information provided is in fact correct and subject to rea-
sonable reliance, a guarantee upon which we’d like others to legally rely?

Courts have addressed a publisher’s legal duty of care. In Gale v. Value
Line, Inc.,23 for example, a federal district court refused to find a pub-
lisher responsible for errors in a report that ranked convertible securities.
It wrote: “Furthermore, the imposition of a duty that required absolute
and completely correct information as to every detail, including the re-
quirement that nothing be left out would establish an intolerable and
probably unachievable standard of conduct.” Extrapolating from this rea-
soning, it seems unlikely that a court would apply an absolute standard
and therefore conclude that a librarian had no duty to supply information
that is 100-percent accurate. However, this issue has not yet been litigated,
and each library may present a unique set of circumstances. For example,
an affluent medical library used by members of the public may present a
stronger case for a duty to have accurate information than a public library
faced with the same medical reference question.

In the law library arena, one commentator wrote:

Even as a publisher, the Library [the Law Library of Congress] may not

be liable for negligence. Although it may have a duty to provide accurate

information, where omissions or mistakes are not obvious on their face

and the burden of discovering them would be unreasonable under a “risk

utility balancing test,” at least one court would not find liability, espe-

cially if a danger existed that the Library would not act at all rather than

risk untoward liability.24

Furthermore, even if errors do exist in materials, it is unlikely that librar-
ians would be required to label such items as “in error” or “out of date.”
In one case, involving a publisher of mislabeled entries in a mushroom
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field guide, the Ninth Circuit rejected placing a burden on the publisher to
investigate for errors or even to place a disclaimer on the book stating that
it might contain erroneous information. If publishers do not have such a
duty, then librarians who might have such information on their shelves
would not be held to such a duty either.25 Therefore, it seems unlikely that
a court would conclude, as a matter of law, that such a duty exists.

Q8 If the librarian has such a duty, what constitutes failure 
to meet that duty?

In legal reasoning, it is customary to continue the analysis, even if one con-
cludes early that there is no duty. This is because a different court may find
differently, particularly since each situation presents a unique set of facts
and circumstances. Thus, if a court were to find such a duty to provide
accurate information did exist, the next question in the inquiry is whether
or not a librarian fails to meet the duty (of providing correct information)
by presenting a patron with information that has errors. Whatever is rea-
sonable, a failure to perform or meet the standards of the duty would meet
the second element of a negligence claim. 

Q9 Must the patron show a direct connection between 
the librarian’s failure to provide accurate information 
and the harm suffered by the patron?

The third element, “proximate cause,” means that the reliance the patron
places upon the information, correct or otherwise, is reasonable and fore-
seeable. Even if a patron is able to demonstrate the first two elements of
his or her claim of negligence, a court might still conclude that there is no
“proximate cause” or close connection between the incorrect information
supplied by a librarian and the harm suffered by the patron.

The question is whether it is reasonable for patrons to rely on infor-
mation received from the public library. “By making a claim against a
librarian, the plaintiff is not just saying that the information was somehow
inadequate, but also that the librarian knew or should have known this
was the case and supplied it anyway, and further that it was reasonable to
rely on the librarian without any further analysis or judgment on the
patron’s part.”26 This would appear to be the main barrier to the success
of claims against public librarians. Again, a court might conclude as a
matter of law that no such reliance is reasonable.

Q10 What harm must a patron show?
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Regarding the fourth element, there must be actual harm, not merely
potential harm. Being led to believe that Milwaukee is the capital of Wisc-
onsin may not mean much in the scheme of things—unless one used a life-
line on the television game show Who Wants to Be a Millionaire and
called the local library and received the incorrect answer, but this would
still raise a question of reasonableness, i.e., is it reasonable to rely on the
answer from a public librarian when a million dollars is at stake? It might
also depend on whether the librarian consulted what one would expect to
be a reputable source, i.e., there was no indication that the book would
contain errors, so it was reasonable for the librarian to rely on the infor-
mation. In this case the librarian would have performed his or her duty,
checked appropriate sources, and passed the information along to the
patron. If a patron booked a nonrefundable airline flight to Milwaukee
for a conference that he or she was informed was going to be held at the
state capital, then there might be some measurable harm, i.e., the price of
the lost ticket. The crux of the negligence issue would still be whether it
was reasonable for the patron to rely on only one source of information
before booking his or her ticket, and not, for example, consult with the
airline first or simply look at another map. Several commentators, such as
Gray27 and Healey,28 would answer in the negative, i.e., such reliance is
not reasonable. 

Q11 Since there aren’t any legal cases on libraries and information
liability, what cases in related areas might provide guidance?

It might be helpful, as Healey does, to look at a field related to libraries,
public education, to see if actions against teachers for not teaching stu-
dents properly have had any success in the courts. Courts have been
resounding in their rejection of suits against educators for failing to prop-
erly educate students.29 Logic would suggest that if courts are not recep-
tive to suits against licensed teachers, whose relationship with students is
much closer than that of a librarian and patron, then it would be logical
to conclude that librarians owe no such duty either to the general public.30

Moreover, public education is more or less compulsory; it could be argued
that there is a legal duty on the part of the state to offer schooling to chil-
dren without cost. On the other hand, the claim in these cases is not that
teachers taught the wrong information, i.e., that the capital of Wisconsin
was Milwaukee in a geography class or that an incorrect method of long
division was demonstrated, but rather that the student failed to learn from
the teacher’s presentation of proper information. The scenario at issue in
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the educational malfeasance cases is therefore somewhat different from
the resource or service error of the reference librarian. 

The idea forwarded by the courts in defense of teachers and the edu-
cational system is that it is the student who must learn and carry the ulti-
mate responsibility for learning or not learning; the teacher is merely the
facilitator in the process. However, it is not clear in those cases whether
the claim included assertions that the teacher relayed incorrect informa-
tion. It might also suggest that the proper response to poor teaching, like
poor reference service, should be some negative action by the teacher’s (or
librarian’s) employer based on the low level of performance, rather than
on encouraging students or patrons to seek direct legal remedy from the
court system. Likewise, with librarians a court might conclude that it is
against public policy to hold public librarians accountable for the infor-
mation, however flawed, they dispense, because the negative impact on
the willingness of librarians to provide similar services in the future would
be compromised to the point that librarians would be reluctant to even
provide an answer for fear of being sued. 

UNDERSTANDING 
MALPRACTICE CONCEPTS

The use of professional licensing raises another issue. In law, a slightly
higher standard of care is required of individuals who act in their profes-
sional capacity to render a service. Tort cases arising under a breach of this
higher standard of practice or duty of care are known as “malpractice”
cases. The Restatement of Torts expresses the principle as follows: “Unless
he represents that he has greater or less skill or knowledge, one who
undertakes to render services in the practice of a profession or trade is
required to exercise the skill and knowledge normally possessed by
members of that profession or trade in good standing in similar commu-
nities.”31 However, “[m]alpractice liability is not usually imposed when
professionals fail to achieve certain results, but rather when they fail to
exercise due diligence and reasonable care in their practices.”32 In other
words, a malpractice standard changes the “reasonableness” of whether
third parties (such as a library patron) may rely on what the actor says or
does, the product or service he or she supplies or renders, from one of
ordinary care (negligence) to one of professional care (malpractice). 
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Q12 Does a professional librarian have a greater obligation 
to provide accurate information than a nonprofessional 
does? 

If librarians are legally considered to be professionals, then a lawsuit may
be evaluated by a standard that takes into account the librarian’s training
and certification. Theoretically, since the librarian is a professional, it is
more reasonable for the patron to rely on the information or service pro-
vided by the librarian. The lesser negligence standard only requires that
there be some duty of general care (which a court might not identify),
coupled with the unresolved issue of whether patron reliance on the infor-
mation provided is reasonable. Malpractice, on the other hand, requires
that the librarian comport with professional standards of care, and it is
therefore reasonable for others to rely on his or her professional product
or service.

One commentator, William Nasri, defines “professional liability/mal-
practice” as “any professional misconduct or unreasonable lack of skill in
the performance of professional duties through intentional carelessness or
simple ignorance.”33

Q13 Is a librarian legally considered to be a professional?

Again, this has not been tested in the courts, and commentators can not
agree. Healey does not believe a court would conclude a librarian is a pro-
fessional and apply malpractice standards.34 Nasri concludes in the affir-
mative based upon the following characteristics common to professions:
“unique, definite and recognized social service,” “intellectual techniques”
for performing the social service, specific training, “autonomy balanced
by personal responsibility . . . and acts performed within the scope of this
autonomy,” service orientation, and professional organizations and codes
of conduct.35 But a court may be less likely to do so. What other factors
might a court consider? While librarians may want to view themselves as
professionals as proferred within our own literature, a court using a dif-
ferent set of factors, as described above, may reach a different result.
“There must be more to becoming subject to malpractice than the mere
incantation of an ancient rule.”36

Commentator Donald R. Ballman lists a number of factors that make
one a professional:

(1) Control (patrons relinquish control for decision-making and the
professional retains control over the work)
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(2) Reliance (client relies on representations and expertise of the pro-
fessional) 

(3) Standards (identifiable professional standards) 
(4) Privity (some sense of a fiduciary relationship with the customer,

one based on trust) 
(5) Impact (a direct effect of product or service on patron) 
(6) Public policy (societal interest in deterring negligent acts, potential

for harm is great) 
(7) Service orientation of the profession (output or work products are

intangible)37 

Applying this to librarians, most would not be a “professional” in Ball-
man’s taxonomy:

Library patrons do not typically relinquish control for decision-
making, such as the purchase of the plane ticket to Milwaukee in the previ-
ous scenario. The reliance issue is dependent on the facts of the situation;
the greater the disclaimers that a library presents regarding its materials
and services, the lesser the risk of liability. Libraries are especially likely to
issue verbal or written disclaimers when it comes to responding to inquir-
ies on topics such as medicine and law or even ready reference or phone
reference in public settings. It would appear that for many librarians,
especially those in public institutions other than schools, licensing does
not exist, although many places require a master’s degree accredited by the
American Library Association. Within the library profession, no clear
standards of conduct exist. Furthermore, no clear punitive recourse for
failing to comport to standards, such as taking away a license, has ever
been articulated by professional organizations such as the ALA.
“Professional standards are more easily discernible when a profession is
licensed, or when lawsuits have provided a body of case law that defines
professional duty of care. Because librarianship is not licensed and has no
case law, there are no formal standards of this type.”38 Privity in the
typical public library scenario does not appear to exist. Again, the poten-
tial impact upon a library patron’s life quality or the potential for harm do
not appear to tilt the weight of public policy factors in favor of profes-
sional status. However, the intangible nature of library service would
suggest the existence of a profession. Yet plaintiffs in the closely analogous
field of computer science and computing have had difficulty in establish-
ing the professional status of programmers, computer consultants, etc., in
so-called computer malpractice cases.39
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Q14 What would be needed to establish privity between 
a librarian and a patron?

“Privity” means a legally recognized mutual interest or a joint knowledge
of something private or secret.40 In this case, the question is whether the
mutual interest in serving and being served could constitute privity. Yet the
patron-librarian relationship does not seem to rise to a level contemplated
by other professions such as medicine, law, or accounting, where in some
sense there is privity due to the sensitive nature of the information
revealed during the course of the relationship.41 The privity analysis
shifts, however, if the transaction is part of a business, like that of an infor-
mation broker, where it is more possible that a court could conclude that
privity exists. “[I]f the defendant is in the business of providing informa-
tion and there is privity between a particular information provider and a
recipient of such information, courts are likely to recognize a duty of care
owing from the former to the latter.”42

At least one court has suggested a lack of equal privity between a
doctor and a medical librarian when compared to a duty owed a patient: 

This court is particularly suspicious here of the reliability of any opinions

based on Dr. Kavalier’s literature review, because the court found it trou-

bling that Dr. Kavalier based his belief that certain articles on gender

identity disorder were reliable on a medical librarian’s statement that

articles on Medline were generally reliable. Thus, the factual basis, data,

principles, methods, and their application upon which Dr. Kavalier relied

are sufficiently called into question that they cannot form a reliable basis

in the knowledge and experience of the relevant discipline.43

In fact, the court noted that a mere literature review, often the task
assigned to a medical librarian, is an insufficient basis or methodology on
which to render a reliable expert opinion.44

A similar quandary is presented in libraries that, in an effort to elimi-
nate misunderstanding, post notices or otherwise make patrons aware that
the information provided is for “educational or personal use only” and
should not be relied upon. It may help insulate the library, but does little
in terms of building confidence in the “professional” stature of the librar-
ian or the importance of the library to the wider community.

Of course, the entire issue of liability under negligence and malprac-
tice standards is a bit of a double-edged sword. Librarians may be subject
to a lesser legal standard, which is good from a liability perspective, but it
means that librarians are not considered professionals in the eyes of the
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law. Moreover, if the lesser standard applies, liability is also unlikely, since
patron reliance (proximate cause) upon the information received from the
librarian is not reasonable. This is akin to saying courts should never hold
librarians responsible, since no patron should ever rely on or pay any
attention to what the librarian says or give any credence to the sources
referred by the librarian in the first place—again, not much of a reflection
on the quality of or regard for the profession of librarianship, but perhaps
a blessing in disguise.

LIABILITY FOR DEFAMATORY, HARMFUL, 
OR DANGEROUS INFORMATION 

IN THE LIBRARY COLLECTION 

In addition to inaccurate information, the question as to whether libraries
are responsible for defamatory or even dangerous content can arise.
Libraries may have books promoting the use of guns, cigar smoking, con-
suming alcoholic beverages, or even on bomb making. Again the question
is one of reasonableness. In a more general sense, is the library or librar-
ian responsible for the content of the material in the collection? 

Q15 Are libraries responsible for libel if they unknowingly make 
a book available to the public that is defamatory?

The general rule is that distributors such as libraries, bookstores, and
news vendors are not responsible for the errors in content they dissemi-
nate.45 The vendor or lender is not liable if there are no facts or circum-
stances known to him that would suggest to him, as a reasonable person,
that a particular book contains matter that upon inspection, he would rec-
ognize as defamatory.46 “This distributor liability is rarely invoked
because a plaintiff cannot often prove that a distributor had the knowl-
edge required to impose fault.”47 Numerous courts have found publishers
or other information media providers not responsible for the erroneous
information in their publications, programs, etc., even when that error
caused serious injury.48 “With very few exceptions, a pattern of nonlia-
bility pervades case law dealing with publishers of general dissemination
products.”49

Q16 Are libraries under any obligation to investigate the contents
of their collections for libel?
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No. The Restatement of Torts explains that “[s]o far as the cases thus far
decided indicate, the duty arises only when the defendant knows that the
defamatory matter is being exhibited on his land or chattels, and he is
under no duty to police them or to make inquiry as to whether such a use
is being made. He is required only to exercise reasonable care to abate the
defamation, and he need not take steps that are unreasonable if the burden
of the measures outweighs the harm to the plaintiff.”50 This might mean
that a plaintiff might have to contact each library that has the book in its
collection and request that the defamatory book be removed. The imprac-
ticability of this suggests the unlikelihood of a library ever being in the
position of having to remove a book that is defamatory. Furthermore,
abatement might entail the insertion of a retraction notice or label, similar
to a publisher’s more typical “error” or “omission” addendum, into the
defamatory item in the collection. However, either scenario, removal or
notice, may raise serious ethical issues for libraries as well. 

At least one court has concluded that “actual knowledge or facts
giving rise to a duty to investigate”51 would have to be alleged in order
for a case based on distributor liability to go forward. “If a distributor can
ever bear the burden of liability for libel, such detailed allegations must be
required in order to insure the unrestricted distribution of newspapers and
magazines which is at the heart of the First Amendment.”52

Q17 Are libraries responsible for libel if they do know that 
an author or publisher is known to publish defamatory 
information?

They can be. First, if an author or publisher is known to publish defama-
tory literature, the library has a higher burden of responsibility than usual.
The Restatement of Torts offers this instruction: “Thus, when the books
of a reputable author or the publications of a reputable publishing house
are offered for sale, rent or free circulation, [a library] is not required to
examine them to discover whether they contain anything of a defamatory
character. If, however, a particular author or a particular publisher has fre-
quently published notoriously sensational or scandalous books, a shop or
library that offers to the public such literature may take the risk of becom-
ing liable to any one who may be defamed by them.”53 Again, a court might
be tempted as a matter of law to hold that for public policy reasons or in
light of overriding First Amendment concerns, the library would not be
liable.54 Second, would a tell-all author like Kitty Kelley or a scandal sheet
like The Star or the National Enquirer be sufficient to trigger liability, or is
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a pattern of repeated and pervasive defamatory publishing required before
a red-flag duty is created?

Q18 Are libraries responsible for libel if they do know that a 
particular item on their shelves is defamatory?

They can be. Although an individual’s accusation that a book is defama-
tory is not proof that the book is actually defamatory, once presented with
concrete evidence (court order or judgment), the library must either remove,
redact, retract, or otherwise abate the defamatory portion or face poten-
tial liability as a republisher. The Restatement of Torts indicates that lia-
bility for defamation extends to one who fails to remove defamatory mate-
rial: “One who intentionally and unreasonably fails to remove defamatory
matter that he knows to be exhibited on land or chattels in his possession
or under his control is subject to liability for its continued publication.”55

Again, no court case has addressed this matter in a library setting.
Overriding public policy arguments may persuade a court to hold that a
library, unlike other distributors, would not be liable, even after an item
in its collection has been found to be defamatory. The court’s jurisdiction
is also a factor. For example, a California appellate court that finds a book
is defamatory does not necessarily mean the book is defamatory (against
a library acting as a distributor with knowledge or as a “republisher” by
keeping it on its shelf through “continued publication”) in Wisconsin,
since Wisconsin’s law on defamation may vary from that of California. It
would suggest rather that a library in California could, under a strict
reading of the Restatement, be open to liability for defamation due to the
continued access to material determined to be defamatory by a California
court applying California law. The impracticality of multiple litigation in
every jurisdiction where the defamed desires to prevent publication or
more accurately republication (continued publication) might account for
the dearth of case law on the matter. 

Q19 Is a library liable for “dangerous” items in its collection?

Generally, no. It is exceptionally rare for even a publisher, much less a dis-
tributor, to be found negligent for the publication of dangerous items.
Lawsuits based on perceived dangerous or harmful material have not met
with success, such as those against various rock or rap groups, whose
music plaintiffs claim has incited violent behavior, crimes, suicide
attempts, etc.56 A thorough discussion of these cases is beyond the scope
of this book, but these lawsuits are generally unsuccessful.57 The one
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instance in which a publisher was held liable was the Hit Man case, in
which the publisher stipulated that its how-to-do-it manual on murder for
hire was written and marketed to “would-be criminals.”58 Such a stipula-
tion precluded more benign explanations such as offering information to
detectives who pursue assassins or to crime novelists. Far more often,
courts note that the broader First Amendment concerns (the “chilling
effect” that such suits would have on the free flow of information) over-
ride any personal claims of harm.59 Often courts imply that the economic
cost of investigating every publication for potential error would be just
too great.60

Q20 Does a library have an obligation to discover whether any of
its items has “dangerous” information?

No. Libraries, like bookstores, are considered “distributors,” and the
courts do not expect them to be aware of the contents of all their items.
Such an expectation would severely limit the information made available
to the public. In Smith v. California, a case involving the sale of obscene
material, the U.S. Supreme Court struck down an ordinance that imposed
a criminal liability on booksellers for possessing and offering the material
for sale.61 The Court observed the danger of holding distributors strictly
liable for the contents of their collections: 

By dispensing with any requirement of knowledge of the contents of the

book on the part of the seller, the ordinance tends to impose a severe lim-

itation on the public’s access to constitutionally protected matter. For if

the bookseller is criminally liable without knowledge of the contents, and

the ordinance fulfills its purpose, he will tend to restrict the books he sells

to those he has inspected; and thus the State will have imposed a restric-

tion upon the distribution of constitutionally protected as well as obscene

literature.62

The inability of plaintiffs to be successful in these cases rests as much
on public policy as on legal principles: the negative effect that holding the
intermediary publisher, bookstore, or library liable for erroneous infor-
mation would have on future dissemination and the free flow of informa-
tion.63 If a bookstore would have no criminal liability for the content of
material on its shelves, this logic might also apply to civil liability as well
as the criminal obscenity at issue in Smith.

One can of course argue that this policy argument should not extend
to the library and librarian once they know of the errors or are aware of
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the harm that reliance on the erroneous item might cause. Regardless of the
reasonableness of this assessment, “[i]n most jurisdictions, courts hold that
publishers or distributors of third-party content owe no duty of care . . .
to their public readership.”64 This public policy perspective can work to
protect librarians from liability. There would certainly be a disastrous
effect on the availability of information services if librarians were suddenly
to be held accountable for the accuracy of material or for all negative
effects of the services they render. 

Q21 Should a library put warning labels on “dangerous” 
or inaccurate books?

No. Courts have rejected labeling as a remedy for publishers, and it would
seem likely that if a publisher does not need to place a warning notice on
dangerous books, a library should not be required to do so either.65

The Ninth Circuit has declined to make publishers responsible for
checking or verifying the information content of books, or even to place
warning notices on books: 

Finally, plaintiffs ask us to find that a publisher should be required to

give a warning (1) that the information in the book is not complete and

that the consumer may not fully rely on it or (2) that this publisher has

not investigated the text and cannot guarantee its accuracy. With respect

to the first, a publisher would not know what warnings, if any, were

required without engaging in a detailed analysis of the factual contents of

the book. This would force the publisher to do exactly what we have said

he has no duty to do—that is, independently investigate the accuracy of

the text. We will not introduce a duty we have just rejected by renaming

it a “mere” warning label. With respect to the second, such a warning is

unnecessary given that no publisher has a duty as a guarantor.66

Other commentators, however, have suggested that imposing this burden
is proper.67

If the case law supported this result (the placement of warning labels),
librarians would face another problem. Labeling a book as dangerous
would contradict the Library Bill of Rights as interpreted by the Intellec-
tual Freedom Committee of the American Library Association and as
adopted by the ALA Council.68

However repugnant to concepts of library ethics a warning notice or
disclaimer might be, it can mitigate liability for harm that might arise from
the information. For example, in Herceg v. Hustler Magazine, Inc., the
Fifth Circuit concluded that the First Amendment protected Hustler mag-
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azine from an article it ran on autoerotic asphyxia that was alleged to have
“incited” a teenager to attempt the procedure that resulted in his death.69

The Hustler article contained numerous and explicit warnings as to the
dangerous nature of the information contained in the article.

Q22 Are there laws designed to protect librarians from 
information liability?

Neither case law, the Restatement, nor commentators’ opinions suggest
that immunity from liability exists at present, but standards of duty may
evolve in time to hold librarians accountable. The most likely scenario
requiring duty would be cases in which the error, omission, or harmful or
dangerous information is identified, notice exists, and a duty to do some-
thing about it, such as no longer referring patrons to it or placing a
warning notice upon it, might be required in the future.

However, at least one state, Illinois, has contemplated this unfortunate
potential and has protected librarians under a “misrepresentation or false
information” law: 

A public employee acting in the scope of his employment is not liable for

an injury caused by his negligent misrepresentation or the provision of

information either orally, in writing, by computer or any other electronic

transmission, or in a book or other form of library material.70

This statute would protect the librarian from failing to remove out-of-date
material as well as more straightforward service errors, i.e., failing to
locate or provide the correct information. 

Q23 Can you summarize librarian liability for giving out 
inaccurate information?

Under existing law, a library would not be liable for errors contained in
its collections, i.e., a resource error. The public policy implications of legal
rules establishing such liability would be too disastrous for the free flow
of information. It is also unlikely that a court would find that librarians
have a legal duty to give out accurate information. Further, it is unlikely
that a court would find that librarians are like doctors or lawyers and have
a higher level of care to the patrons, creating a risk of malpractice. 

Finally, overriding First Amendment concerns might preclude courts
from ever holding libraries responsible for information that is erroneous
(a book on handgun cleaning omits the important safety step of clearing
the chamber), misused, or taken out of context (a book on handguns is
used to modify a pistol which is then used in a shooting).
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Q24 What if the library edits or alters the information that 
contains errors—has doing this now somehow made it 
the library’s own? 

This question was asked by the law librarian of Congress, Kathleen Price,
about errors in a legal database the library was considering making avail-
able on the World Wide Web. 

Conversely, if the Library and its partners exercise content control over

the information available over the Internet they may be held liable for the

transmission of inaccurate or harmful material. Under Perritt’s analy-

sis,71 the decision to exercise control may well bring with it tort liability.

If the Library exercises content control it has reason to know of inaccu-

racies in, or harmful content of, the information it makes available over

the Internet. This knowledge can establish the scienter [i.e., sufficient

knowledge or awareness to establish liability] necessary to support a tort

claim against the Library. In short, the Library becomes a “publisher.”

Publishers enjoy editorial control and First Amendment protection, but

do not have tort immunity.72

Assuming that a proper legal nexus between the reliance on the informa-
tion and the harm can be established, then the question may still be
whether the librarian exercised care in getting the information for the
patron and whether the librarian knew or should have known the patron
would rely on it. It’s logical to assume that a patron would rely on the
information, since he or she asked for it in the first place. The reason-
ableness of the reliance is still at issue. Suppose a patron wants to know
whether she should have a medical procedure performed, or whether it’s
safe to mix two powerful medications. The patron wants accurate infor-
mation, to be sure, but is it reasonable for the patron to make a possibly
life-threatening decision based only upon information obtained from the
local public library, as opposed to contacting a physician or pharmacist?
If the patron does rely on that information, the responsibility would still
not rest with the library, as the foregoing discussion has demonstrated.

Legal Information and Liability 
for the Unauthorized Practice of Law

Q25 When answering questions related to the law, at what 
point should a librarian worry that he or she is engaging 
in the unauthorized practice of law?
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This is not usually a concern for librarians, because in general, one of the
defining characteristics of an “unauthorized practice of law” scenario is
that the person holds himself or herself out as a lawyer or as having a spe-
cialized knowledge of law. 

Commentators take differing views on the subject, however. Some say
that when one considers providing reference information regarding legal
or medical topics, the potential for liability is increased.73 Other com-
mentators suggest that this concern is overstated.74 Helping patrons with
legal information raises two liability issues: the first is the (unlikely) possi-
bility that the librarian may be accused of practicing law without a license,
and the second is the possibility that the topic raises the standard of care
with which a librarian must act (also unlikely). While the same concepts
could be applied to medical information (unauthorized practice of
medicine and importance of medical information to patrons), this discus-
sion only relates to legal information. Moreover, the increased concern
may in part be a reaction to patron perception, i.e., a legal question is
more important (and probably more complex and confusing, thus requir-
ing more assistance) to the patron, therefore the librarian had better get it
right. However, the obvious unreasonableness of this perception seems to
underscore the lack of reasonable reliance the patron should legally place
upon it.

First, the typical reference librarian in a public library does not hold
himself or herself out as a lawyer or as having a specialized knowledge of
law. Second, given the discussion regarding the reasonableness of any neg-
ligence claim against a librarian for faulty information or service, those
legal standards would be even less applicable in a case of legal informa-
tion dispensed at a public library’s reference desk. If it is not reasonable
for patrons to rely on information received from their local public library
on topics of general concern, it would seem to be an even further stretch
of the law and of common sense to accept a claim that it is reasonable to
rely on highly specialized or important (in terms of the patrons’ well-
being) legal or medical information, similarly dispensed at the general
library reference desk.

However, this may oversimplify the matter. A number of related pro-
fessions or occupations have been the subject of litigation and commen-
tary for the unauthorized practice of law, such as accountants,75 social
workers,76 and real estate agents.77 Furthermore, as noted earlier, several
commentators discuss the heightened potential for liability in medical and
legal reference.78
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One concern is whether one engages in the unauthorized practice of
medicine or law by dispensing medical or legal reference service.79

Another reason for the heightened potential for liability in the medical and
legal area is that cases do exist in which both doctors and lawyers have
been found legally responsible for failing to use adequate up-to-date tech-
nology or research methods.80 Commentator Paul Healey writes:

Confusion and fear arise when questions asked by pro se users in their

pursuit of legal information require answers that constitute, in whole or

in part, a legal opinion by the reference librarian. The law regulating the

unauthorized practice of law is exceedingly vague, and theoretically the

rendering of any legal opinion or judgment could be considered as engag-

ing in the practice of law. Because answering a reference question could

result in giving a legal opinion, and because the rendering of a legal

opinion can be seen as practicing law, law librarians fear that assisting

pro se users could result in being accused of engaging in unauthorized

practice of law.81

This possibility, coupled with the medical or law librarian’s role in the
medical and legal research process, cause some commentators to hypoth-
esize that liability for librarian negligence is only a matter of time.
Complicating this potential is the fact that in a number of medical and law
libraries, the librarians may have some level of medical expertise in
nursing, medical technology, or some other health science field, or may
have some legal training such as a law degree, paralegal certificate, or
attorney’s license. 

The benchmark of unauthorized practice for a licensed profession is
usually based in part upon the presentation of oneself as a doctor, lawyer,
etc. Other elements in the unauthorized practice of law include activities
that fall into one of three categories: 

(1) Representing another in a legal or administrative proceeding
(2) Preparing legal documents
(3) Providing legal advice regarding another’s rights and 

responsibilities82

Q26 Should the library give disclaimers to patrons when helping
them with medical or legal information?

This is a good idea. Libraries and librarians that make clear (through
notices and the use of signed waivers) that no medical or legal advice will
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be given and patrons are to rely on the reference information that is given
at their own risk will reduce the possibility of claims on these grounds.
Furthermore, libraries may institute a policy of providing service only
instead of information or answers. This moves the library away from an
appearance of engaging in elements of medical or legal practice. A patron
is instructed on how and where to locate information but is not provided
an answer to a medical or legal question. Another common practice of
many libraries is to only “read” and never interpret from a legal source,
and not to perform any research for the patron. However, a patron who
already has the legal citation may be provided with the location or even a
copy of the material that is sought. 

BOOK REVIEWS

A number of librarians write book reviews for professional journals and
popular media. Is there any potential liability associated with this practice,
if someone were to compose a negative review and it could be proved that
the negative review somehow resulted in a loss of sales for the book? For
some reviewers this may not be a problem, since some review sources only
publish positive reviews.83

Q27 Can a librarian be liable for writing a bad book review?

When a librarian serves as an author, he or she must be careful not to copy
someone else’s work (copyright violation), or defame another person. A
court case centering on alleged defamation in a book review was heard by
a federal appeals court in Moldea v. New York Times Co.84 It is a signif-
icant case not only because of its subject matter but also because of the
somewhat unique procedural aspects of the case. 

In 1989 the New York Times published a scathing review of Inter-
ference: How Organized Crime Influences Professional Football, by Dan
E. Moldea. Reviewer Gerald Eskanazi claimed the book was the result of
“too much sloppy journalism to trust the bulk of this book’s 512 pages—
including its whopping 64 pages of footnotes.” Moldea sued the New
York Times for defamation and lost.85 An initial appellate decision was
rendered in favor of Moldea, holding that some of the reviewer’s charac-
terizations went beyond opinion and could in fact be proved or disproved.
If the facts proved to be unsupportable, there could be a finding of
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defamation.86 Both the publishing and reviewing community were aghast
at the impact of the opinion: write too nasty a review (of a book, movie,
restaurant, etc.) and you might get sued, successfully!87 In a rare move,
the federal appellate court withdrew the opinion and issued a substitute
opinion complete with an introductory mea culpa—an uncommon, almost
rare sequence of events in court jurisprudence. 

In the end, the Court of Appeals for the District of Columbia con-
cluded that as long as the opinion of the review is confined to the book,
and is not an attack on the author, one person’s opinion is as good as
another. An opinion (a review) cannot rise to the level of false statement
required for defamation unless the opinion implies a demonstrably false
fact or relies upon statements that are provable as false. In making this
assessment, the appellate court focused upon the book review’s context,
observing that “a book review, in which the allegedly libelous statements
were made were evaluations quintessentially of a type readers expect to
find in that genre.”88 In an extended commentary, the court explained
what is and what is not acceptable: “We believe that the Times has sug-
gested the appropriate standard for evaluating critical reviews: ‘The
proper analysis would make commentary actionable only when the inter-
pretations are unsupportable by reference to the written work.’”89

Q28 Can a librarian freely express an opinion when writing 
a book review, no matter how scathing?

Yes. But the reviewer should understand the distinction between mere
opinion, which is legally protected, and assertion of unsupportable facts,
which is not. In a seminal defamation case, Gertz v. Robert Welch, Inc.,90

the Supreme Court appeared to give broad constitutional protection to
statements of opinion. According to the Court, “Under the First Amend-
ment there is no such thing as a false idea. However pernicious an opinion
may seem, we depend for its correction not on the conscience of judges
and juries but on the competition of other ideas. But there is no constitu-
tional value in false statements of fact.”91

Later, in Milkovich v. Lorain Journal Co.,92 the Supreme Court reit-
erated that there is no blanket immunity for “opinions.” The court
described a “supportable interpretation” standard which says that a
reviewer’s interpretation must be rationally supportable by reference to
the actual text he or she is evaluating. This standard also establishes
boundaries even for textual interpretation. A reviewer’s statement must be
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a rational assessment or account of something the reviewer can point to in
the text, or omitted from the text, being critiqued:

For instance, if the Times review stated that Interference was a terrible

book because it asserted that African-Americans make poor football

coaches, that reading would be “unsupportable by reference to the

written work,” because nothing in Moldea’s book even hints at this

notion. In such a case, the usual inquiries as to libel would apply: a jury

could determine that the review falsely characterized Interference,

thereby libeling its author by portraying him as a racist (assuming the

other elements of the case could be proved).93

The legal standard in a review is therefore whether the “interpretation” of
the reviewer is in any way “supportable” by reference to the actual item re-
viewed. Keeping within these boundaries should minimize, if not eliminate,
the liability for librarians who choose to engage in service to the profession
by writing reviews and who should at some point write a negative one.

LATCHKEY CHILDREN

Q29 My library constantly has children left after closing. 
If they are left alone in the parking lot after hours and 
we do nothing, are we responsible? What if we have 
a policy to wait with the child until a ride comes or 
else call the police?

It depends. Legally, these are two very different questions, both of which
are explored below. The general legal principle to guide us here is that
under the common law, there is a principle that a person has no duty to
come to the aid of others. However, under the “Good Samaritan” rule, a
person could be liable if she comes to another’s aid, and doesn’t exercise
due care in administering the aid. One can be liable by failing to exercise
due care and increasing the risk of harm, or by causing another to rely on
aid and thereby suffer harm.

Q30 Could it be considered “premises liability” if something
happens to a child left after hours in a library parking lot?

The majority of cases concerning public entity liability hold that third
party conduct, by itself, unrelated to the condition of the property, does
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not constitute a “dangerous condition.” These cases rely on the definition
of “dangerous condition” as a “condition of property.”94

Q31 Does the “no duty” rule apply to me as a public employee? 

Yes. As a general rule, public employees, like ordinary persons, have no
duty to come to the aid of others. A person who has not created a peril is
not liable for failure to take affirmative action to assist or protect another
unless there is some relationship between them, which gives rise to a duty
to act.95

Q32 Do libraries generally have a duty to aid someone after
hours? 

No. But again note: If a librarian begins to aid a child, she has essentially
undertaken that duty and must see it through.

Q33 Have there been any court cases on latchkey children left 
at libraries?

No, none that are reported. A relevant case, however, concerned the legal
responsibility of a crossing guard who saw a girl, who appeared to be nine
or ten years old, attempt to cross a street, but did not help her because he
had not yet begun duty. She was struck by a car and injured.

Q34 What happened to the crossing guard?

He won his case. The court found the crossing guard had no special rela-
tionship with the girl, and his “[mere] failure to take affirmative action to
assist or protect another, no matter how great the danger in which the other
is placed, or how easily he could be rescued,” did not make him liable.96

Q35 You mean he was not liable, even though he knew
that children often arrived early and could be in danger?

Yes. The court said that no special relationship existed that would impose
a duty on the crossing guard to help the girl. His knowledge that the chil-
dren would arrive early was immaterial.

Q36 What do you mean by “special relationship”?

The evidence that he was not authorized to work before 7:30 A.M. was suf-
ficient to establish that he had no special relationship earlier than that
time.97
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Q37 Does that mean that librarians have no duty to make 
sure that children are safely picked up after closing?

Unfortunately, the common law is decided on a case-by-case basis, and the
only way to know for sure is to have a case brought to court. However, the
similarity between the crossing guard case and a librarian is persuasive.

Q38 What if the child is very young, like three or four years old?

The courts sometimes do find exceptions to this principle of “no duty”
when the child is particularly young or vulnerable. A court could conceiv-
ably find a special relationship, i.e., that a librarian has assumed supervi-
sory care over a very young child during the open hours. It’s possible a
court would find that a duty extended after closing if a librarian know-
ingly left the child alone in the dark.

In the abstract, a librarian’s knowledge that the child is alone and in
danger should not impose liability. But sometimes courts extend the law
to mitigate harsh results, and it is possible, despite this principle of law,
that a court could find the librarian had a duty of care. There is no clear
legal authority until a case comes to trial.

Q39 If the librarian could be liable for leaving a child in a dark-
ened library parking lot after closing, could she go to jail?

Extremely unlikely. “Criminal endangerment laws” are aimed at parents,
legal guardians, or others specifically entrusted with caring for the child’s
well-being. There are criminal penalties for parents who desert a child in
any place with the intent to abandon it.98

Q40 So are you suggesting that a parent could be sent to jail 
for leaving a child alone at the library after closing?

Only in the unlikely event that the parent intended to abandon the child. 

Q41 What if I feel a moral duty to wait with the child, or my
library has a policy to wait with the child until a ride comes?

If you help the child, you assume a duty of due care and trigger a liability
analysis for breach of duty. This brings us back to the first question; once
a librarian assumes the duty to aid another, she must exercise due care.

One who, having no initial duty to do so, undertakes to come to the aid

of another is under a duty to exercise due care in performance of that
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duty and is liable if (a) his failure to exercise such care increases the risk

of harm or (b) the harm is suffered because of the other’s reliance upon

the undertaking.99

Q42 You mean I have greater liability when I wait with a child? 

Yes. By taking on the responsibility of waiting with unattended children,
the library has assumed a duty of due care. Examples of breaching “due
care” might include waiting with the child for awhile and then leaving her
alone, or taking the child into your car and then driving recklessly.100

Q43 Am I personally liable?

The short answer is, it depends. If your library has a policy that its employ-
ees should wait with the child, your actions are likely to be within the scope
of your employment and are legally considered an “exercise of discretion.”
Each state has some protection for state and government employees, shield-
ing them from personal liability even if they make poor decisions.101

Contrast this with the librarian whose library has no policy, or who
otherwise voluntarily assumes the duty on her own time. She is less likely
to be shielded by public employee protections, such as governmental
defenses or insurance. Her liability is more likely to be that of a private
person—as if she found a child in a park and offered to help.102
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8 ISSUES IN LIBRARY
EMPLOYMENT

!

Employment Reference Inquiries and Requests

Q1 What are the major pitfalls that library employers should be aware of
when it comes to giving letters of reference?

Q2 It sounds like the library is damned if it gives good references and
damned if it gives bad ones. What should it do?

Defamation

Tortious Interference with a Prospective Contractual Relationship

Fair Employment Laws

Negligent Referrals

Q3 Is there any immunity for employers who give out negative references
that they believe are truthful?

Q4 What are the major pitfalls that library employers should be aware of when
it comes to asking for references when they are hiring new employees?

Q5 How far does the library need to go when investigating a potential new
employee?



Office Romance: Employee Fraternization Rules

Q6 What are the legal ramifications of employees who are involved in
romantic relationships with each other?

No Policy Scenario

Policy in Place

Q7 Can a library policy ban office romances?

Q8 In setting office romance policies, does it matter whether the library is in
the public or the private sector?

Q9 What if the library employee is an “at will” worker?

Q10 Can libraries make policies that say spouses can’t work together?

Q11 Can libraries prohibit employees’ romantic behavior in their free time?

Q12 What should a library do if it wants to have an anti-fraternization policy,
especially to shield itself from sexual harassment claims?

Q13 What elements should be in a “love contract”?

Q14 How can an employer enforce a non-fraternization policy?

Employees and Free Speech

Public Sector v. Private Sector

Parameters of First Amendment Protections 
for Public Employee Speech

Q15 What is “protected speech”?

Q16 How does a court determine if the employee’s speech is a “substantial or
motivating factor” behind the adverse employment action?

Q17 How can the employer prove it would have made the same decision even
if the employee had not engaged in the protected conduct?

Q18 How do courts balance an employee’s rights to speech on matters of
public concern and the employer’s need for a nondisruptive workplace?

Case Study: Library Technical Services Supervisor 
May Make Complaints about Library Safety

Political Speech

Q19 What political speech rights do public library employees have?
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Political Campaigns

Q20 Can library staff that work for the government participate in political
campaigns?

Q21 May library staff run for public office?

Q22 May staff put political campaign literature on their desk in the office if
they do not actively circulate it?

Q23 Can an employee use a union leave of absence for partisan political activity?

Q24 Could library staff go to jail for violating laws that restrict public
employees’ political activities?

Legislation and Ballot Measures

Q25 May a library employee take a position on a ballot measure?

Q26 Can library staff inform patrons regarding pending library budget cuts or
urge patrons to contact their local officials to support library funding ini-
tiatives?

Q27 What is the difference between “providing information” and “advo-
cacy”?

Q28 May library staff generally discuss politics with the public?

Q29 How does a library employee know precisely what restrictions are in
place?

Q30 If the library worker is a contractor, rather than an employee, does this
affect his or her rights?

Discrimination in the Workplace

Free Speech and Harassment

Q31 Is there a conflict between free speech and laws against harassment?

Q32 What do the federal and state laws prohibiting “harassment speech”
restrict?

Q33 How would a library employee show sexual harassment?

Q34 How is a “hostile work environment” defined?

Q35 What is the employer’s responsibility when faced with a “hostile environ-
ment” claim?

Q36 Here’s the million dollar question. Is it possible for library patrons to
cause a “hostile environment” for staff  by viewing pornographic images
on library computers?

Q37 How would a court analyze the hostile environment claim when pornog-
raphy is on library computers, according to the First Amendment?
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Case Study: Loudoun County Public Library

The Policy on Internet Sexual Harassment

Policy Was Not a Time, Place, and Manner Restriction

Policy Failed Strict Scrutiny Test

Policy Not Narrowly Tailored to Achieve Its Goal

Case Study: Minneapolis Public Library

Q38 What are examples of other types of employment discrimination suits?

Case Study: Library Technician Sues High School for Discrimination 
under the ADA, ADEA, Civil Rights Act, and the Maine Human 
Rights Act

Facts and Claims of the Case: Library Technician Files for Discrimination

(1) Americans with Disabilities Act (ADA)
Shoulder Tendonitis
Obesity as Perceived Disability

(2) Age Discrimination in Employment Act of 1967 (ADEA)
(3) 42 U.S.C. §1981 and §1981a
(4) Maine Human Rights Act (MHRA)

Q39 What should an employer do when an employee expresses religious con-
victions in the workplace and others feel harassed by that expression?

Case Study: Evangelical Christian Factory Employee’s 
Dismissal Upheld

Notes



This chapter discusses a variety of legal issues related to employee man-
agement. It addresses several trends and recent developments in

employment law, as well as situations unique to libraries. It is not meant
as a comprehensive treatment of fair employment law.

EMPLOYMENT REFERENCE 
INQUIRIES AND REQUESTS

Q1 What are the major pitfalls that library employers 
should be aware of when it comes to giving letters 
of reference?

From time to time, library managers may be asked to provide letters of ref-
erence or act as a reference for departing employees. As an employer, the
library will also want references regarding potential future employees. In
the past, this process may have been somewhat routine—an employee
asked a manager to serve as a reference, and the manager did so.

Today, however, a prudent manager should tread carefully before
agreeing to serve as a reference and when making the actual reference or
recommendation. Employees and former employees are increasingly suing
employers for providing negative references.1

Employers also face liability from the subsequent employer if they fail
to provide accurate information or omit crucial information about a
former employee that led another employer to hire an individual in error.2

Q2 It sounds like the library is damned if it gives good 
references and damned if it gives bad ones. What 
should it do? 

This is true. By disclosing negative information, employers potentially
expose themselves to claims of defamation3 or tortious interference with
a prospective contractual relationship.4 By intentionally failing to include
negative information, employers face possible negligent referral or mis-
representation claims.5

Truth, good faith, and non-retaliatory motives, however, should see
the library through this catch-22.
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Defamation

Truth is always a defense against a claim of defamation.6 Employers
should be careful to tell the entire truth, not hide behind it, as a half-truth
is as bad as a lie.7 Opinion8 and consent9 are also defenses to a charge of
defamation. If information provided in a reference is mere opinion or fact
and the employee has consented to the release of the information, the
employer providing the referral or reference will have complete insulation
from a later claim of defamation.10

Tortious Interference with a Prospective 
Contractual Relationship

Good faith is key to the library here. A claim of tortious interference
requires malice or some evidence of ill intent. Tortious interference with
prospective advantage is “an intentional, damaging, intrusion on
another’s potential business relationship, such as the opportunity of
obtaining customers or employment.”11

Fair Employment Laws

Depending on the surrounding circumstances, providing a substantiated
negative reference can open the employer to other liability as well. For
example, if the employee has made claims under Title VII of the Civil
Rights Act of 1964—i.e., that the employer discriminated against the
employee on the basis of race, religion, gender, or any of the other pro-
tected categories—a post-employment negative reference may be viewed
as an impermissible retaliation. The Supreme Court has recently found
that an employer could be liable under the federal fair employment laws
if the employer provided the negative information (even if it was truthful)
as a retaliation for the employee filing a discrimination claim.12 This sug-
gests that in those limited instances where the library is involved in
employment discrimination, it should restrict any reference to name and
dates of employment only, in order to avoid any chance of liability under
federal discrimination law.  

Negligent Referrals

Employers that give negative references that are truthful will generally be free
of liability. Yet many employers may still be intimidated by the possibility
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of litigation or other trouble from the former employee, or by the legal
expense and time it might require even to prepare a motion to dismiss the
lawsuit. As a result, employers may give a neutral or positive referral
where one is not warranted.13 Employers may err on the side of caution
by not revealing, for example, the dangerous propensity of a former
employee and providing a neutral or even a positive recommendation. In
these circumstances, liability may arise under a concept known as “negli-
gent referral.” 

Consider the following cases. In Randi v. Muroc Joint Unified School
District,14 several letters of recommendation were written on behalf of a
former employee. The letters described the employee in very positive terms
and recommended him without reservation for a vice-principal position at
another school. In truth, the man had been forced to resign due to com-
plaints filed by several female students who claimed that he had acted
inappropriately toward them. The man later molested a female student
while in his new position. The California Supreme Court ruled that
coupled with the unsupportable recommendations given, this amounted to
an affirmative misrepresentation. The court stressed that liability will
apply only where there is a substantial, foreseeable risk of physical harm
to the prospective employer or to third parties, such as future coworkers
or patrons.

Nondisclosure of pertinent facts may also give rise to liability on the
part of a less than forthright former employer.15 In Jerner v. Allstate
Insurance Company,16 the employer had a policy of not giving recom-
mendations. The employer indicated in writing, however, that the
employee was released due to corporate restructuring. In reality, the
employee was let go because he brought a gun to work. After he was fired
from his next employer, Fireman’s Fund Insurance Company, the
employee returned to work and shot and killed several coworkers. Cases
like Jerner v. Allstate Insurance Company demonstrate that “employers
who think they are playing it safe by handing out good references to bad
employees may later be held liable for misrepresentations or omissions.”17

Consider providing additional information beyond dates of employ-
ment only on condition of a signed release of liability from the prospec-
tive employer against any claims of negligent referral. This avoids the
invariably problematic “don’t ask-don’t tell” scenario and provides the
referring employer with the necessary basis upon which to make an
informed decision as to whether the information, if omitted, would pose
a substantial risk of foreseeable harm to third parties. Any time the former
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employee would expose an “at risk” population to harm (safety-sensitive
positions and care or custody situations), the former employer should be
forthcoming with relevant information. The work experience of the
employee can form the basis of this determination.  

Q3 Is there any immunity for employers who give out negative
references that they believe are truthful?

Yes. This is known as a “qualified privilege.” This privilege dates back to
the common law, and is now part of state statutes throughout the country.
It gives an employer civil immunity against defamation claims that may
occur when the employer makes defamatory statements about a departing
employee or former employee. 

Under qualified privilege protection, employers may convey state-
ments to the departing employee or former employee and to the
employee’s coworkers through an exit interview or in a staff meeting with
other employees discussing the circumstances of their coworker’s recent de-
parture. An employer may also share a writing regarding a former employee,
such as a performance evaluation, with a prospective employer of the em-
ployee. The statutory qualified privilege gives employers a defense against
defamation claims brought by disgruntled employees or former employ-
ees. This is to encourage employers to communicate employment infor-
mation to prospective employers.18 Most of these statutes require some
sort of good faith on the part of the employer; thus the qualified privilege
is countered by a showing that the employer abused the privilege. 

Q4 What are the major pitfalls that library employers should be
aware of when it comes to asking for references when they
are hiring new employees? 

Employers have been sued for “negligent hiring” when the employer failed
to make reasonable inquiry into the information provided by a potential
employee, proceeded to make the hire, and the employee later committed
some harm to fellow employees or to third parties.19

When libraries are in the position of hiring, they have a duty to make
a reasonable inquiry into the background of prospective employees.
Failure to do so may result in a claim of negligent hiring. As in all theo-
ries of liability based on negligence, the employer is under a duty of rea-
sonable care when hiring individuals “who, because of the employment,
may pose a threat of injury to members of the public.”20 For example, an
employer of an apartment manager failed to make any inquiry into the
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employee’s background other than performing a credit check and having
him complete a standard application form. The manager had a record of
burglary and later committed several offenses against fellow apartment
residents.21 In a similar case, an employment agency failed to investigate
the background surrounding the sexual assault history of an employee.
The agency relied on the explanation given by the employee, who claimed
innocence when in fact he was convicted of raping a military coworker.22

Q5 How far does the library need to go when investigating 
a potential new employee? 

The key here is reasonableness: the scope of the employer’s duty to inves-
tigate a prospective employee is “directly related to the severity of risk
third parties are subjected to by an incompetent employee.”23

Employment situations with at-risk populations or where the employee
exercises some sort of custody or care would qualify. While a position at
the adult reference desk at a public library would not qualify, one in the
children’s services area or as a media specialist in a K–12 setting would
arguably meet this standard. 

This area is based in state law, so a check of your state’s case law
should be made, since the cases discussed in this section are only repre-
sentative of the developing law, and may not be the controlling law in your
jurisdiction. The Randi and Jerner cases received national attention, at
least in the employment community, and many state legislatures
responded. As a result, many states have passed laws that hold employers
harmless for liability arising from an employment reference.24 A so-called
errors and omissions clause (i.e., in negligent referral cases) in such
statutes makes the immunity generally conditional on the reference being
truthful and made in good faith. In other words, the employer must not
distort in any way the work record of the employee, or leave out informa-
tion that if omitted would pose a substantial risk of foreseeable harm to
third parties. For example, failing to reveal to a prospective employer that
a children’s librarian was let go because of questionable behavior toward
grade school-age patrons, which was supported by several written com-
plaints from parents, may give rise to a claim of intentional (fraudulent) or
negligent misrepresentation.25 Some of the statutes also protect the subse-
quent employer from a mistake in hiring (i.e., the negligent hiring cases).
However, this reliance must still be reasonable under the circumstances.

In summary, it is recommended that libraries consider or adopt the
following policies and procedures:
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Consider limiting references to verification information only: name,
dates, position title and job description, pay range if public employee.

Provide references, but only with the signed consent of the employee
and a release from liability from the soliciting future employer. 

If you decide to provide a reference, you cannot be selective in what
you say. The reference must be truthful, containing both the bad
and the good; it must not contain errors or omit any significant
facts, in light of the “errors and omissions” rule and the concept of
a substantial risk of foreseeable harm. 

Be especially careful when potentially involved with at-risk employment
settings, safety-sensitive ones, or caregiver or custodial situations.

OFFICE ROMANCE: EMPLOYEE 
FRATERNIZATION RULES

Office romance is an issue of growing importance as Americans spend
more and more time at work. Studies indicate that a third of all romantic
relationships begin at work.26 One study shows as many as 80 percent of
employees have been involved at one time or another in a romantic rela-
tionship at work.27

Q6 What are the legal ramifications of employees who are
involved in romantic relationships with each other? 

The goal of this section is to alert readers to the potential legal issues
raised by office romances. Should a policy be in place regulating this type
of conduct? If so, what should its parameters be? What happens if the
romance is ignored? 

No Policy Scenario

Consider the following scenario in a setting without any such policy. Two
employees begin dating and fall hopelessly in love. They spend months
together outside of work. The first issue is whether their romance inter-
feres with their work. If this is not a concern, there may be no other
problem. However, if one of the employees is a supervisor, then sexual
harassment can become a serious issue. This can arise in several ways. 
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First, fellow employees may sense that the paramour is given favorable
treatment by the supervisor because of the romantic affinity. While this
may not be harassment, it tends to have a negative impact on employee
morale and gives a poor impression of the organizational climate, i.e., that
one can “sleep one’s way to the top” or to at least favorable treatment.
“An isolated instance of favoritism to a ‘paramour’ (or spouse, or a friend)
may be unfair, but it does not discriminate against women or men in vio-
lation of Title VII, since both are disadvantaged for reason other than their
genders.”28 If the conduct is widespread, however, it may rise to the level
of a “hostile work environment.”29

Second, if the relationship ends, one partner may attempt to restore
the relationship, thus giving rise to a claim of harassment (hostile work
environment) for the subsequent repeated and unwanted contact. 

Finally, the jilted partner may claim that the relationship was not con-
sensual after all, and raise a quid pro quo claim of harassment, especially
if the relationship was a supervisory one. 

Another concern, though rare, is the prevention of workplace violence
by the jilted partner. If the employer knew of the romance and knew when
it ended (through a disclosure policy), then the employer might have been
able to take steps to diffuse the negative relational and emotional fallout
and prevent a tragedy.30

Policy in Place

The prudent approach is to operate with a policy in place. “The best
approach to drafting an office romance policy requires striking an appro-
priate balance between the employees’ rights to privacy and employer
noninterference in their personal off-duty behavior and the employers’
legitimate interests in preventing sexual harassment, avoiding or minimiz-
ing litigation and liability, and promoting a positive and conflict-free work
environment with high morale and maximum productivity.”31 Most
experts believe that a policy is prudent for the purpose of preventing
sexual harassment or addressing favoritism and morale issues when the
relationship involves a supervisor-subordinate situation.32

There are two main options one can use to augment an organization’s
sexual harassment policy. First, a policy could ban all employee romances.
There are legal problems with this approach which are discussed below.
Second, the policy could allow such romances, but when the parties are at
different levels within the organization, the romance may continue, but
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only on the parties’ agreement to certain conditions. In the latter case, the
conditions are sensitive to employee privacy and other rights, while pro-
tecting the organization from liability should the relationship sour. This
approach often includes disclosure and accommodation, and is favored by
commentators.33 “Rather than broad prohibition of workplace relation-
ship, the proscription of relationships between supervisors and subordi-
nates or between employees in the same department often makes the most
sense.”34 A less restrictive approach is to prohibit differential romances
only among those in direct supervisor-subordinate relationships. A more
restrictive approach would be to prohibit romances between all employees
who work in the same unit or department, whether supervisory or not.35

Q7 Can a library policy ban office romances?

Aside from the fact that absolute enforcement is nearly impossible, there
are a variety of legal problems with banning employee romance, particu-
larly in public employee settings. A variety of constitutional rights may
protect librarians who work in a public setting such as a public, school, or
court library. In addition, some states protect the relationships or “recre-
ational” activities of public employees outside of work. 

There is little case law in the area, and none with a library setting. In
one public sector case, a police officer was dismissed for living with a
married woman. He won his suit, making a right to privacy claim.36

However, in a similar case, the Fifth Circuit said that while public employ-
ees have a right to privacy, it is not an unqualified right. The court focused
on the “rational connection” between the prohibitions on cohabitation
among officers of different ranks and the “exigencies” of department dis-
cipline in its duty to protect the public at large.37

Q8 In setting office romance policies, does it matter whether 
the library is in the public or the private sector?

In the public sector, be aware that the library is a government agency. As
a government agency, the library must not violate an employee’s due
process, that is, a fair and consistent application of any rules and a hearing
and right to be heard. Dating rules are tough to enforce consistently, due
to the fact that some romances are more secretive than others. 

Private sector employees may also raise a variety of legal claims
against office romance rules. Although a well-drafted private employer’s
no-fraternization policy is generally upheld, managers need to be aware of
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the potential for liability nonetheless. Legal claims may rest upon a legal
theory known as “intentional infliction of emotional distress.”

Intentional infliction of emotional distress requires that the library
intentionally or recklessly cause another person “severe emotional distress
through [its] extreme or outrageous acts.”38 Proving the elements of inten-
tional infliction of emotional distress (e.g., that the harm was intentional)
is difficult, but where the employer’s conduct is “extreme and outrageous”
or is “beyond all possible bounds of decency,” courts have been receptive
to such claims.39 However, some jurisdictions also require that some phys-
ical manifestation of the emotional harm must also be present, increasing
the difficulty of such suits. 

The Fifth Circuit approved an employer’s anti-dating rule, and upheld
its dismissal of employees for violating it. The court found that the rule
was not “outrageous,” “atrocious,” or “utterly intolerable.”40

Q9 What if the library employee is an “at will” worker?

When the employment is “at will” (even in the public sector, library direc-
tor positions may be “at will”), a claim can be made that there is a wrong-
ful discharge. This is a difficult case to make. “Employment at will”
means that employees work at the whim of the employer, absent a formal
contract. Most courts have allowed wrongful discharge lawsuits, however,
if the act is based upon a violation of public policy or of an implied
covenant of good faith and fair dealing. 

Q10 Can libraries make policies that say spouses can’t 
work together?

It depends. Many states have statutes that may prohibit discrimination
based upon “marital status.”41 A minority of states take a narrow view—
they make sure that employers do not discriminate solely on the basis of
a person’s marital status.42 That is, a library in one of these states merely
needs to make sure its hiring policy does not discriminate against an
employee because he or she is single, divorced, separated, or married.

An emerging majority of states take a broad view of what “marital
status” discrimination means.43 These states not only ensure that employ-
ers do not discriminate based on whether someone is single, divorced, etc.,
but also prohibit employers from making policies that say the employer
cannot hire an employee’s spouse. Courts in these states reason that
because the employer would not have problems hiring both spouses if they
were not married to each other, their status as husband and wife (marital
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status) causes them to be discriminated against, violating this statute. The
term “marital status” is subject to two interpretations: the status of being
married or not, and the status of being married to a particular person, i.e.,
another employee. Some of these state laws have business necessity
exemptions, allowing reasonable regulations for the purpose of safety or
security.44

Q11 Can libraries prohibit employees’ romantic behavior 
in their free time?

Some states have laws that stop employers from interfering with employ-
ees’ “recreational activities.” However, these statutes may contain an
exception for activities that are detrimental to the company or that impact
an employee’s job performance unfavorably. Is dating after hours pro-
tected in these states? It’s difficult to assess this. New York, for example,
has a law that prohibits discharge on the basis of “legal recreational activ-
ities outside work hours, off of the employer’s premises and without use
of the employer’s equipment or other property.” 45 It does allow, however,
discharge for recreational activity that is detrimental to the company or
that impacts an employee’s job performance. New York courts interpret-
ing this statute have come to opposite conclusions concerning dating. At
least one court says dating is protected,46 and another says it is not.47

Q12 What should a library do if it wants to have an anti-
fraternization policy, especially to shield itself from 
sexual harassment claims?

Legal as well as practical problems abound when an employer attempts to
regulate office romances. It is difficult to turn the tide of human nature. If
it would seem odd for an employer to ban the development of friendships
among coworkers, then based on the social nature of the human being, the
same must be said for the amorous tendencies of coworkers. The practical
and legal issues here are related. Employers may be aware of some
romances and not others. Even with awareness, it’s problematic at best to
define the prohibited contact. Is it dating? Cohabitating? Inconsistent
enforcement can further undermine the point of the policy. Regardless,
some employers are moving toward the encouragement of self-reporting
and the use of consensual relationship agreements known as “kiss and
tell” or “love contracts.”48 There can be advantages to these agreements,
especially when coupled with reasonable additional measures, such as a no
direct supervisor-employee romancing rule, or an option of transfer to
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another department so the supervisor is no longer supervising his or her
paramour.49

This minimizes the potential for legal retribution from a sexual harass-
ment suit once the romance sours, since the consent is clearly stated. For
the record, soured affairs constitute a minuscule share of sexual harass-
ment charges actually brought. According to the Equal Employment Op-
portunity Commission, only 5 percent of the sexual harassment charges it
investigates are due to a failed affair between a boss and subordinate.50

The “love contract” will require the parties to notify the employer
when the romance has ended. This helps the employer to heighten its
awareness of potential sexual harassment claims at the most sensitive
time. From a practical perspective, it can also maintain employee morale.
The employer is not seen as “the heavy,” but the employer’s emphasis on
maintaining productivity (through the option of transfer, for example)
retains some sense of managerial integrity. 

Q13 What elements should be in a “love contract”?

If the library or its governing entity considers adopting and enforcing a
“love contract,” the following elements should be considered for inclusion
in a contract which both parties sign: 

(1) Expression of the  voluntary nature of the relationship
(2) A non-retaliation clause in case the relationship should end
(3) The organization’s sexual harassment policy
(4) The voluntary nature of entering into this agreement
(5) Opportunity to consult with legal counsel before signing
(6) Revocation procedures
(7) Indication that the superior will never have decision-making

authority of any kind over the subordinate paramour
(8) Agreement by both parties to refrain from engaging in any “roman-

tic” conduct in the workplace or when acting in a professional capa-
city, such as at a conference or presentation

(9) Waiver of all rights to claim sexual harassment up to the signing of
the agreement 

(10) An agreement to submit all disputes that arise out of the relation-
ship to binding arbitration51

Q14 How can an employer enforce a non-fraternization policy?

The key to enforcing such a policy is threefold. First, a policy should
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respect employees’ privacy rights but accomplish the organizational goals
of efficiency and effectiveness. Second, the policy should clearly state what
is prohibited, what is allowed and under what conditions, and if disclo-
sure is required, what options employees have, such as transfer. The ratio-
nale for all these should be stated. Third, library management must be pre-
pared to apply the policy in a consistent manner.52

EMPLOYEES AND FREE SPEECH

This section applies primarily to public employees—library staff employed
by federal, state, and local government libraries. When noted, employees
at private institutions are included. It considers speech issues ranging from
staff complaints to political speech rights to the complicated conflict be-
tween employees’ rights of free speech and the right to be free from work-
place harassment.

Public Sector v. Private Sector

Work in the public sector differs markedly from work in the private sector.
On the one hand, public employees are subject to legislative restraints
regarding their political activities. On the other hand, federal and state
constitutional guarantees of freedom of speech and freedom of association
limit the restrictions that public employers can place on their employees.
In other words, library staff in the public sector enjoy greater safeguards
concerning their rights to speak than their colleagues in the private sector.
Nevertheless, the law surrounding a public employee’s First Amendment
free speech rights is complicated and unpredictable. The key inquiry is
whether the library employee’s speech is characterized as a matter of
“public concern,” and if so, the employee’s rights are balanced against the
employer’s interests, with varying results.

Library employees in private settings may be regulated by their insti-
tutions’ policies, including “gag orders” and the like, without recourse to
the First Amendment in the U.S. Constitution. This is because the First
Amendment limits government restrictions on speech.

Parameters of First Amendment Protections 
for Public Employee Speech 

Restrictions on library employee speech may be made at the federal, state,
local, and departmental levels. At each of these levels, speech restrictions
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will be judged by the courts on the basis of whether or not the restrictions
encompass speech on matters of “public concern.” Public employee
speech that is not a matter of “public concern” is generally not protected
by the First Amendment, perhaps harking back to an aphorism in 1892
penned by Justice Oliver Wendell Holmes, then on the Massachusetts
Supreme Court: “[The policeman] may have a constitutional right to talk
politics, but he has no constitutional right to be a policeman.”53 This is
called the “doctrine of privilege,” i.e., that government employment is a
privilege and not a right; therefore the government can impose whatever
conditions, including “unconstitutional” conditions, it wants on its
employment. 

Today, however, the courts have found a significant degree of protec-
tion for public employee speech, at least so far as the speech touches on
matters of “public concern.” The landmark Supreme Court case on this
issue, Pickering v. Board of Education, strongly endorsed the value of free
speech for a teacher who was fired for writing a letter to a newspaper crit-
ical of the local school board. The letter was found to be of “public
concern,” i.e., important to public discourse at large. The court found this
speech to be under the umbrella of the First Amendment, and thus the
letter could not be the basis for discharge—unless it was found to cause a
substantial interference with the ability of the teacher to continue to do his
job.54 Later cases refined the “public concern” doctrine, and today the
inquiry that courts undertake look like this:

(1) Was the speech protected?55

(2) Was the protected speech a “substantial or motivating factor”
behind the adverse employment action?56

(3) If the employee can establish the first two elements, can the
employer prove that it would have made the same decision to ter-
minate even if the employee had not engaged in the protected
conduct?57

In addition, the courts will apply a balancing test that sometimes allows
employers to restrict speech even on matters of public concern, if it might
disrupt the workplace.

Q15 What is “protected speech”?

In the employment context, “protected speech” must meet a legal standard
that shows the speech is a matter of “public concern.” It is crucial to under-
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stand this: if the employee’s speech does not qualify as “protected speech,”
he or she can be discharged even if the decision is unfair. The government
employer is given a wide berth when it comes to managing its offices.

To be considered a matter of “public concern,” a library employee’s
speech must relate to a matter of “political, social, or other concern to the
community.”58 The court considers “the content, form and context of a
given statement, as revealed by the whole record.”59 This can be a diffi-
cult hurdle for a library employee to overcome, since not every conversa-
tion made within the public employment context rises to this level of
public concern. “To presume that all matters which transpire within a
government office are of public concern would mean that virtually every
remark . . . would plant the seed of a constitutional case.”60

Speech that rises to the legal standard of “public concern” often
involves the reporting of corruption or wrongdoing to higher authori-
ties.61 Comments made in a personal conversation may be “too remote
from the political rally, the press conference, the demonstration, the
theater, or other familiar emporia of the marketplace of ideas” to activate
the guarantees of the First Amendment.62 The audience for the speech is
also an important factor. An audience of a few, “rather than the press,”
weighs against a claim of protected speech.63

Q16 How does a court determine if the employee’s speech is a
“substantial or motivating factor” behind the adverse
employment action?

This is a factual determination. A library employee’s mere claim that he or
she said something and was subsequently demoted or terminated fails to
satisfy the requirement of a well-pleaded complaint, since the burden of
proof requires specific evidence.64
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Three-Part Inquiry to Determine 
If a Public Employee Has the Right 
to Free Speech in the Workplace

(1) Is the speech protected? 

(2) Was the protected speech a “substantial or motivating factor” behind
the adverse employment action?

(3) Once the employee has established the first two elements, can the
employer prove that it would have made the same decision to termi-
nate even if the employee had not engaged in the protected conduct?



Q17 How can the employer prove it would have made the same
decision even if the employee had not engaged in the pro-
tected conduct?

This is also a factual determination. The employer must now rebut. The
employer’s records showing the employee’s work performance are critical.
The employer must demonstrate that the decision would have been made
in any event. Documentation of work performance, discipline records,
etc., are used.

Q18 How do courts balance an employee’s rights to speech on
matters of public concern and the employer’s need for a
nondisruptive workplace?

Courts balance the employee “as a citizen, in commenting upon matters
of public concern and the interest of the State, as an employer, in promot-
ing the efficiency of the public services it performs through its employ-
ees.”65 This requires “particularized balancing on the unique facts pre-
sented in each case.”66 Employers’ interests may include efficiency,
ensuring loyalty, and fostering positive morale in the workplace.67 In
applying the balancing test from Pickering, the following questions are
asked:

(1) Whether the speech at issue impairs discipline by superiors or
harmony among coworkers

(2) Whether the speech has a detrimental impact on close working
relationships for which personal loyalty and confidence are neces-
sary

(3) Whether the speech impedes performance of the speaker’s duties,

(4) Whether the speech interferes with the regular operation of the
public employee’s enterprise68

Furthermore, it has been held that an employer need not establish that the
employee’s speech actually disrupts the workplace. The Supreme Court
has given substantial weight to government employers’ “reasonable pre-
dictions of disruption, even when the speech involved is on a matter of
public concern, and even though when the government is acting as
sovereign our review of legislative predictions of harm is considerably less
deferential” (emphasis added).69
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CASE STUDY

LIBRARY TECHNICAL SERVICES
SUPERVISOR MAY MAKE COMPLAINTS 

ABOUT LIBRARY SAFETY 

Donna Kennedy, the automation coordinator and technical ser-
vices supervisor of the Tangipahoa Parish Library in Amite,
Louisiana, was fired after complaining about safety concerns. The
U.S. Fifth Circuit Court of Appeals upheld her right to sue the
director and trustees for violating her First Amendment rights.

Kennedy was demoted and then fired after she wrote a letter
to the board asking for improved library security. A patron with a
criminal record and a history of mental illness had entered the
Independence Branch library and raped an employee. The man
severely beat the employee about her head, fracturing several
bones in her face. 

Kennedy became extremely concerned and wrote a letter
urging that the library keep at least two library employees in the
branch at all times when the library was open to the public. She
sent the letter to the library board and the library branch man-
agers. She also gave a copy to the victim. On October 23, 1997,
Kennedy spoke about the security issue at a library board meeting,
and was demoted by the library director that afternoon.

Kennedy’s comments to the library board, as reported in the
court decision citing the local newspaper, were: “I appreciate the
fact that Buddy [Ridgel] brought this up. We’re all wondering
what’s going to be happening. It’s good to let the employees and
the public know that you’re talking about this and doing some-
thing about it.”70 The library director’s letter to Kennedy said, “It
has become apparent that you have assumed far too much author-
ity for your position as Automation Coordinator and Technical
Supervisor. Your assigned role does not include discussing opening
and closing of branches, nor does include [sic] discussing with
other employees what I, as the appointed Director, do correctly or,
in you [sic] opinion, incorrectly . . .”71

The federal appellate court sided with Kennedy, noting that
“Kennedy spoke on a matter of public concern” and that her
demotion raised First Amendment concerns.72
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Political Speech

A review of state laws by Rafael Gely and Timothy D. Chandler shows that
thirty-five states have some form of explicit restriction on state employees’
participation in politics.73 Of the thirty-five states, four are more restrictive
than the federal Hatch Act (see below): Louisiana, New Mexico, Ohio, and
West Virginia. These states limit the ability of public employees to take an
active part in political campaigning. Louisiana and Ohio broadly prohibit
covered employees from taking part in the management of the affairs of a
political party or any political campaign. New Mexico and West Virginia,
on the other hand, have adopted a somewhat less restrictive approach by
allowing political participation in general, but prohibiting covered employ-
ees from becoming members or officers of political parties.

Thirty-one states have statutes that are less restrictive than the Hatch
Act. Of these, fourteen states prohibit using an employee’s official author-
ity to interfere with or affect political processes or outcomes. Twenty-three
states prohibit public employees from providing or soliciting financial or
worker contributions to any political organization or candidate. In addi-
tion, thirteen states prohibit public employees from holding elected
offices, and twenty-two states specifically prohibit them from engaging in
political activities while on duty, in uniform, or on state property.74

Q19 What political speech rights do public library employees have?

Political speech, by definition, is likely to touch on matters of public
concern. Nevertheless, some political speech, particularly partisan cam-
paign activity, can interfere with the smooth administration of public
employment. The courts are all over the map on political speech by public
employees.75 It can make a big difference whether the political speech at
issue is running for office, supporting political candidates or legislative
measures, or merely expressing political opinions.

Generally, courts have upheld public employee speech restrictions
when they are seen to serve legitimate local or state interests in maintain-
ing discipline and providing for the effectiveness of employees. An overrid-
ing concern of the courts is whether the government can show that legiti-
mate government interests are at stake in restricting the speech. Evidence
of the government’s actual reasons for imposing restrictions is not required.

On the one hand, restrictions on high-level participation in partisan
politics, such as running for office or using one’s public position to influ-
ence campaigns, are more likely to be upheld as “reasonable restrictions.”
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On the other hand, restrictions that forbid mere discussion of politics are
less likely to be upheld.76

Political Campaigns

The government has taken two approaches to regulate the political
involvement of public employees. One approach has been to enact laws
restricting the ability of public employees to engage in various political
activities, such as campaigning, soliciting contributions, or running for
political office. The political activity of public employees is regulated by the
federal Hatch Act77 and by state “Little Hatch Acts.” When challenged by
employees as violative of free speech, courts often uphold the regulation of
public employees’ political activities. Courts justify these restrictions based
upon the need for an efficient workplace.78 The second approach is politi-
cal patronage—hiring and firing based on an employee’s political affilia-
tions. Libraries should not use the political patronage system any more,
particularly since a series of Supreme Court rulings in the 1980s and 1990s
struck down such systems, leaving only narrow exceptions.79

Q20 Can library staff that work for the government participate 
in political campaigns?

It depends. The Hatch Act restricts the political activity of executive-
branch employees of the federal government, the District of Columbia
(D.C.) government, and certain state and local agencies. In 1993 Congress
passed legislation that substantially amended the Hatch Act, allowing
most federal and D.C. employees to engage in many types of political
activity, including active participation in political campaigns. However,
some federal agencies and categories of employees continue to be prohib-
ited from engaging in partisan political activity.80

Although it is a federal act, the Hatch Act covers certain state and
local agencies that have programs financed in whole or in part by federal
loans or grants. Such state and local employees may not use their official
authority or influence to affect an election, contribute anything of value to
a political organization, or run for elective office.81 The 1993 amend-
ments that allow federal employees greater leeway did not affect the pro-
visions restricting state and local employees. 

Q21 May library staff run for public office?

It depends on the jurisdiction.82 Courts have held it is within the legisla-
tive discretion to restrict political campaigning as a measure to bring

298 ISSUES IN LIBRARY EMPLOYMENT



about an efficient civil service system, relieved of political pressure. Such
provisions are common at the state, local, and even departmental levels
and have the purpose of promoting efficiency and integrity in the dis-
charge of official duties.83

In some cases, courts have said that while it is permissible to forbid a
local employee from running for a local elective office, it is impermissible
to restrict employees from running for state or national offices, stating that
there is no compelling need to restrict on such a sweeping scale. One court
held that a city home-rule charter prohibiting a city employee’s candidacy
for any public office was unconstitutionally broad, since a national cam-
paign did not use the contacts and information provided by his or her job.84

Q22 May staff put political campaign literature on their desk in
the office if they do not actively circulate it?

That may vary by the circumstance and how the state or local law is
written. In Illinois, for example, a case held that the state prohibition on
the “distribution of campaign literature” meant more than mere acquies-
cence in the placement of literature in the office.85

Q23 Can an employee use a union leave of absence for partisan
political activity?

Probably. In one case, a state prohibited union leaves of absence for par-
tisan political activity. The court found this prohibition violated both the
state’s Political Freedom Act and the First Amendment.86

Q24 Could library staff go to jail for violating laws that restrict
public employees’ political activities?

Not likely. In one case, the state of Florida had a statute that made it a
misdemeanor for public employees to willfully circulate petitions, work at
the polls, or distribute badges, colors, or indicators favoring or opposing
a candidate. The court held that imposing a criminal penalty went beyond
what was necessary to insure the public interest and infringed on the indi-
vidual’s rights.87

Legislation and Ballot Measures

Sometimes localities issue restrictions on political activity by public
employees regarding local measures, but do not restrict it on state or
federal issues.

ISSUES IN LIBRARY EMPLOYMENT 299



Q25 May a library employee take a position on a ballot measure?

While library employees may take positions on their own time, it is com-
mon to find a restriction on the use of public resources for such purposes.
For example, a Nebraska Accountability and Disclosure Commission
opinion stated:

A public official or public employee may express his or her position with

regard to a ballot question and may even urge voters to vote for or

against the ballot question, provided that government personnel,

resources, property or funds under that official’s care and control are not

used for that purpose, and provided further in the case of a public

employee that he or she does not engage in such political activity during

office hours or when otherwise engaged in the performance of his or her

official duties.88

Q 26 Can library staff inform patrons regarding pending library
budget cuts or urge patrons to contact their local officials 
to support library funding initiatives?

This kind of activity involves public resources in the form of paid time.
Libraries are in the business of providing information, however, and many
libraries put together fact sheets that show budget-cut impacts or poten-
tial funding initiative impacts. Library staffs are usually advised to refrain
from actual advocacy while using public resources. “Advocacy” may be
defined as taking a particular position. Friends of the Library or other
support groups, however, may distribute literature that takes a position, so
long as all other positions are given the same distribution opportunities.

Q27 What is the difference between “providing information” 
and “advocacy”?

This is certainly a gray area, but some useful guidance may be found in a
document issued by the secretary of state of Oregon explaining the state
statute that restricts public employees’ political activities. In summary, it
identifies the factors necessary to determine if a document is advocacy or
merely informational:

Timing—is the material only published at election time?

Balance—are both negative and positive facts mentioned?

Overall impression—is the reader informed or persuaded?

Tone of the publication—is it dispassionate or enthusiastic?
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Use of the word “will”—in describing the passage of a measure, the
word “would” is a better alternative since it suggests that voters
have a choice.

Use of the word “need”—in describing the purpose of a measure, the
word “need” is often emotionally charged.

Headings’ or lead lines’ “tone”—should not favor or oppose a
measure.

Quotes about the measure—should not be included.

Graphics, checkmarks, and photographs—photos can be emotional;
checkmarks often indicate what someone should do.

Use of phrases similar to campaign slogans—should not be used.

Contact information for political committees—should not be used.

Information about voter turnout requirements—may be used if neu-
trally stated, e.g., don’t use a phrase like “double majority.”

Finally, the document must not explicitly urge a yes or no vote. It
should not have phrases such as “Why I should vote for Measure
99.”89

Q28 May library staff generally discuss politics with the public? 

There may be a fine line between using public resources for political pur-
poses and general political discussions. Nevertheless, an Illinois court held
that a police captain who had discussed politics, specifically the upcoming
mayoral election, with an elderly woman while he was on duty could not
be dismissed, even though he violated an internal police regulation which
prohibited him from discussing politics. The court said that the free dis-
cussion of governmental affairs included discussions of candidates, struc-
tures and forms of government, and all matters relating to political pro-
cesses. The court added that policemen, like teachers and lawyers, were
not relegated to a watered-down version of constitutional rights.90

Q29 How does a library employee know precisely what 
restrictions are in place? 

This is an important question. Although an employee is presumed to
know the laws and policies that guide him or her in the workplace, if a
law or policy doesn’t clearly enunciate what is forbidden, it might be chal-
lenged as “void for vagueness.” When a restriction is so vague that the
employee does not know exactly what conduct is restricted, it becomes
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impossible to comply with the restriction. On the other hand, if adequate
warning is given of what activities are proscribed, along with explicit stan-
dards, restrictions may be upheld.

Q30 If the library worker is a contractor, rather than an employee,
does this affect his or her rights?

It can. The contractor’s First Amendment rights are actually stronger than
those of a regular employee. The Supreme Court recently held that the
First Amendment protects public contractors who speak out on a matter
of public concern. The government may not stop a contract in retaliation
for doing so. The government’s interest in running an efficient workplace
is not as strong with contractors as it is with its own employees.91

DISCRIMINATION IN THE WORKPLACE

Free Speech and Harassment 

Q31 Is there a conflict between free speech and laws against
harassment?

Yes. State and federal anti-harassment laws seek to ensure that employees
enjoy a “hostile-free” workplace. In both the public and private sectors,
employers may restrict employees from speaking on certain subjects by
such means as rules against racial slurs in employee workrooms, hanging
up posters of scantily clad women, etc. In setting rules that involve expres-
sion, the employer must balance workplace efficiency and employee
morale.

Q32 What do the federal and state laws prohibiting “harassment
speech” restrict?

Under both federal and state law, severe on-the-job harassment is not
limited to physical conduct such as unwanted touching. Verbal statements
may be considered a form of discrimination, such as harassing statements
based on race, color, religion, sex, national origin, age, or disability.92

Q33 How would a library employee show sexual harassment?

The employee has two ways to show harassment. The first, known as “quid
pro quo,” applies when a “tangible adverse employment action” is taken
against an employee, such as firing, demoting, transferring, or refusing to
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promote—because of a refusal to submit to the supervisor’s sexual de-
mands.93 The second is when the plaintiff is subjected to a “hostile and
abusive work environment,” i.e., one in which an employee is subjected to
severe or pervasive verbal or physical behavior.

The Supreme Court recently blurred the distinction between the two
theories. It said the only real difference between the two is that there is an
“explicit” alteration in employment conditions in quid pro quo cases,
whereas there are “constructive” alterations in hostile environment cases
due to threats, even if unfulfilled.94 The requirements to show a “hostile
work environment,” however, are more difficult than those to show a
“quid pro quo.” 

Q34 How is a “hostile work environment” defined?

This requires a showing of “severe or pervasive conduct.”95 The factors
for this determination are set forth in Harris v. Forklift Systems, Inc:

• The frequency of the conduct

• Its severity

• Whether it is physically threatening or humiliating or a mere offen-
sive utterance

• Whether it unreasonably interferes with an employee’s work perfor-
mance96

The Supreme Court wrote: “This standard, which we reaffirm today, takes
a middle path between making actionable any conduct that is merely
offensive and requiring the conduct to cause a tangible psychological
injury.”97

Q35 What is the employer’s responsibility when faced with a
“hostile environment” claim?

The employer is responsible for taking immediate corrective action if it
knew or should have known about the behavior. The employer will not be
liable if it “exercised reasonable care to prevent and correct promptly any
. . . harassing behavior” and the “employee unreasonably failed to take
advantage of any preventive or corrective opportunities.”98

Q36 Here’s the million dollar question. Is it possible for library
patrons to cause a “hostile environment” for staff by viewing
pornographic images on library computers?
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This is a cutting-edge question. Traditionally, sexual harassment claims
were based on a supervisor’s behavior. This has been extended to cowork-
ers’ behavior, and now the question arises whether the public’s behavior
can give rise to a hostile environment. This is further complicated in a
library setting, since libraries are obliged to honor the free speech of
library patrons, as defined by the First Amendment. That is, although a
public employer has considerable latitude in restricting its own employees’
speech to avoid harassment, the restriction of the public’s speech triggers
a fuller First Amendment analysis.

Q37 How would a court analyze the hostile environment claim
when pornography is on library computers, according to the
First Amendment?

Any given situation may be judged differently, depending on its facts. A
court will look at the library’s policy and how it’s enforced. On one end
of the spectrum, behavior regulations (e.g., no lewd behavior such as mas-
turbation in the library) are not speech, and libraries may enforce reason-
able patron conduct policies without running into the First Amendment.
On the other end, a policy prohibiting a patron from quietly observing
adult sites at a library computer equipped with a privacy screen, with
automated time-out software that refreshes the screen (placing the
library’s home page on it, for example), has little chance of successfully
meeting strict-scrutiny First Amendment tests. In the middle are patron-
librarian interactions ranging from a single request for assistance in reach-
ing an adult website to repeated requests for a librarian to look at a screen,
asking the librarian which sites she enjoyed the most. A recent district
court CIPA decision resolved the conflict between sexual harassment and
free speech clearly in favor of speech.  It focused on behavior, and said that
the proper method for a library to deter unlawful or inappropriate patron
conduct, such as harassment, is to impose sanctions on such conduct,
either by removing the patron from the library, revoking the patron’s
library privileges, or, in the appropriate case, calling the police. 

If a library policy merely places time, place, and manner restrictions
on Internet use, such as “one hour per day” or “identification required,”
these restrictions are considered “content-neutral” and will usually be
upheld. 

On the other hand, if the library’s policy restricts on the basis of the
content of the Internet viewing, a court will generally hold the policy to
the highest legal hurdles, known as “strict scrutiny,” which is exception-
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ally difficult to pass. In a nutshell, to pass strict scrutiny, the policy must
address a compelling interest, be necessary to further those interests, and
use the least restrictive means.

CASE STUDY

LOUDOUN COUNTY PUBLIC LIBRARY

In Mainstream Loudoun v. Loudoun County Public Library
(1998), a federal court struck down a Virginia library’s policy of
installing filtering software on all of its public Internet computers
as a violation of First Amendment rights on free speech. The
library had based its policy on concerns that pornography viewed
over the Internet by patrons could create a “hostile environment”
for other patrons and staff. 

The Policy on Internet 
Sexual Harassment

The board of the Loudoun County Public Library had adopted a
“Policy on Internet Sexual Harassment”: 

Library pornography can create a sexually hostile environment for
patrons or staff. Pornographic Internet displays may intimidate
patrons or staff . . . Such displays would transform the library envi-
ronment . . . to one which invited unwelcome sexual advances and
sexual harassment. . .99

The library installed blocking software, X-Stop, to prevent access
to such sites. Although the software was designed to block sites
containing child pornography, obscenity, and materials harmful to
minors, it also blocked many innocuous sites, such as “Let’s Have
an Affair Catering,” the San Francisco Chronicle, and Kentucky
tax forms. 

Policy Was Not a Time, Place, 
and Manner Restriction

The court analyzed the library board’s argument that the restric-
tions on Internet access were merely time, place, and manner
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restrictions. The library board pointed to a line of Supreme Court
cases that had upheld zoning ordinances restricting adult movie
theaters to certain locations, on the theory that the purpose was
to control “secondary effects” such as crime, and not because of
the content of the movies. The Loudoun court found that the
purpose of avoiding a “hostile environment” was not a secondary
effect, but focused on the very speech itself. 

Policy Failed Strict Scrutiny Test 

Hostile environment was a compelling interest. The court recog-
nized that the avoidance of a “sexually hostile environment” was
a “compelling interest,” as determined by other courts in other
contexts.100

The policy was not necessary to further the compelling inter-
est. The court wrote that the library did not show evidence that
the policy was necessary to further the interest of avoiding a “sex-
ually hostile environment.” The library had on record a single
complaint that a patron had observed a boy viewing what she
believed were pornographic pictures on the Internet. The incident
was the only one the defendant discovered within Virginia and
had not occurred at the Loudoun County Library. David Burt, a
filter advocate, served as an expert witness and pointed to only
three libraries that had experienced similar problems.

Policy Not Narrowly Tailored 
to Achieve Its Goal 

The court said that even if the library board could show the policy
was necessary to further the interest of a nonhostile environment,
it would still need to show that the policy was narrowly tailored,
using the least restrictive means available. The X-Stop filtering
software was found not to be the least restrictive alternative.
Although the court did not evaluate the constitutional strength of
the following, it did mention a variety of less restrictive alterna-
tives: privacy screens, casual staff monitoring, adopting a policy
that threatens loss of library privileges or prosecution for access-
ing illegal sites, and limiting filters to only those terminals used by
minors.



CASE STUDY

MINNEAPOLIS PUBLIC LIBRARY

The Equal Employment Opportunity Commission (EEOC) issued
a preliminary ruling or “determination” for a complaint filed by
library staff (known as “the Minneapolis 12”) that the Minnea-
polis Public Library had created a hostile environment. The librar-
ians claimed they were subjected to “repeated exposure to sexu-
ally explicit materials and sexual activity.” The images were
printed on library Internet printers by members of the public and
left for staff to pick up. Furthermore, the complaint alleged that
“It is not uncommon for obscene and vulgar language to be
directed at us if we attempt to enforce the time limit. In addition,
the ready availability of such materials at the library has been
accompanied by a sexual activity [sic] at the library including mas-
turbation.”101 Critics say the EEOC went beyond its bounds and
was in direct conflict with the patrons’ rights to view even “inap-
propriate” (though not legally obscene) material under the First
Amendment.102 As this book went to press, the U.S. Department
of Justice conducted interviews with the employees to determine
whether it would represent the EEOC on the employees’ behalf.
The plaintiffs’ attorney said that if the Department of Justice
declined, the plaintiffs would file suit on their own behalf.

Q38 What are examples of other types of employment 
discrimination suits?

Sexual harassment, racial harassment, age, disability, and other types of
discrimination are complicated, fact-based cases, and it is always difficult
to predict the outcomes. Moreover, a lawsuit will frequently pose multiple
claims, such as age, sex, and disability discrimination, all in one suit. This
is an area that employment attorneys are well versed in, and the library
setting does not pose particularly unique circumstances. Nevertheless, it
may be helpful to examine in depth an illustrative case brought by a
library employee. The case is of special interest because one of the claims
involved a repetitive stress injury,103 an increasing affliction among
library workers. 

It is crucial to note that one may not draw specific conclusions out of
any discrimination case, since these cases are heavily fact-dependent.
Instead, look at the modes of analysis used by the court.
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CASE STUDY

LIBRARY TECHNICIAN SUES HIGH SCHOOL 
FOR DISCRIMINATION UNDER THE ADA, 

ADEA, CIVIL RIGHTS ACT, AND THE 
MAINE HUMAN RIGHTS ACT

Facts and Claims of the Case: 
Library Technician Files for Discrimination

A high school library technician who was terminated filed suit in
federal court for discrimination (Ridge v. Cape Elizabeth School
Dept.). The technician, Ridge, suffered shoulder tendonitis related
to the repetitive motions of continually remagnetizing “truckloads
of books.” As is often the case with discrimination lawsuits, the
plaintiff filed multiple claims under (1) the Americans with
Disabilities Act, (2) the Age Discrimination in Employment Act of
1967, (3) the Civil Rights Act of 1991, and (4) a state claim under
the Maine Human Rights Act.104

(1) Americans with Disabilities Act (ADA)

The court wrote that the library technician would have to prove
that (1) she was disabled within the meaning of the ADA; (2) she
was nevertheless able to perform the meaningful functions of her
job, either with or without reasonable accommodation; and (3)
her employer terminated her in whole or in part because of her
disability. 

If unable to prove her case directly, the technician could do so
indirectly by using prima facie burden-shifting methods. That is,
she could move the case forward if she could show, by a prepon-
derance of the evidence, that she: (1) had a disability within the
meaning of the act; (2) was nevertheless qualified to perform the
essential functions of her job, with or without reasonable accom-
modations; (3) was subject to an adverse employment action by a
company subject to the act; (4) was replaced by a nondisabled
person or was treated less favorably than nondisabled employees;
and (5) suffered damages as a result.105

At that point, the school would need to offer a legitimate non-
discriminatory reason for the termination. Finally, the technician
would have the opportunity and the burden of proving that the
school library’s “proffered reason is merely a pretext for disability
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discrimination.” Ridge claimed discrimination on the basis of two
physical syndromes: (1) shoulder tendonitis, an actual disability,
and (2) obesity, a perceived disability. 

SHOULDER TENDONITIS 

The Americans with Disabilities Act defines a “disability” as:

(A) a physical or mental impairment that substantially limits 
one or more of the major life activities of such individual; 

(B) having a record of such an impairment; or 

(C) being regarded as having such an impairment.106

The court examined the medical records, and found that in
Ridge’s case, the “major life activities” limited by her tendonitis
included lifting. She was thus able to make out a “prima facie case
of discrimination,” and it was then up to the employer to show a
legitimate, non-discriminatory reason for her termination. The
school successfully offered evidence that Ridge was terminated
because she was unable to accept constructive criticism and work
productively with her supervisor. At that point, Ridge needed to
prove that the real reason for her termination was her physical
disability, but failed. In fact, the court found no evidence to indi-
cate that the head librarian was even aware that the repetitive
motion of remagnetizing books bothered the plaintiff’s arms. 

OBESITY AS PERCEIVED DISABILITY

Ridge’s case continued, since she claimed discrimination due to a
perception of her obesity as a disability, and the ADA considers it
discrimination if an employer “regards” one as having an impair-
ment. The court determines:

(1) the nature and severity of the impairment; 

(2) the duration or expected duration of the impairment; and 

(3) the permanent or long-term impact or the expected perma-
nent or long-term impact of or resulting from the impair-
ment.107

Ridge stated that the head librarian posted an article in the library
on drawing illustrations for a “librarianism” magazine that stated

all publications today want to avoid sexism, racism, and ageism in
illustrations as well as in text . . . . Most librarians are modern-
looking, modern-thinking, service oriented professionals who
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strongly favor equal opportunities for all. These guidelines should
help you prepare illustrations that will edify and delight our readers:
. . . 3. Librarians should never be depicted as spinsters or “little old
ladies.” Male librarians do not ordinarily wear bow ties.
Exaggerated breasts and buttocks, shushing fingers, and SILENCE
signs are unacceptable in American Libraries.108

Ridge also said the librarian discussed breast reduction surgery
with her, asked if she could fit under a table to unplug a computer,
asked if she could handle all the walking required in the expanded
library, and made numerous comments about the weight of teach-
ers and students. The court found the only relevant inquiry was
whether the plaintiff could handle all the walking required in the
expanded library. The court noted that Ridge was terminated well
over one year from the time the librarian made her isolated
inquiry into her walking ability. 

It is exceptionally difficult to make a successful claim as to the
major life activity of “working.” An impairment does not sub-
stantially limit the ability to work unless it significantly restricts
an employee’s ability to perform either a class of jobs or a broad
range of jobs in various classes, as compared with the average
person having comparable training, skills, and abilities. The
inability to perform a single, particular job does not constitute a
substantial limitation in the major life activity of working.109 The
court found that Ridge did not produce evidence that the school
regarded her as being incapable of working generally in a broad
range of jobs because of her obesity. As such, Ridge failed to meet
her burden of proof with respect to the ADA. 

(2) Age Discrimination in Employment Act of 1967 (ADEA)

In Ridge’s discrimination complaint on the basis of her age, the
court noted that she bore the ultimate burden of proving that, but
for her age, she would not have been fired.110 Where direct evi-
dence of discrimination is lacking, a burden-shifting framework
similar to the ADA scenario governs a plaintiff’s ADEA claim.
Ridge had to show (1) she was a member of a protected age group,
i.e., at least forty years old; (2) she was meeting legitimate job
expectations; (3) she was fired; and (4) the employer had a con-
tinuing need for the same services, which subsequently were per-
formed by an individual with the same or similar qualifications.
To be successful, the employer had to provide a legitimate, non-
discriminatory reason for firing Ridge. If it did, then the employee
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had to show by a preponderance of the evidence that the stated
reason was merely a pretext.111

The only dispute here was on the second factor, that of
meeting legitimate job expectations. The school argued that Ridge
was unable to work cooperatively with her supervisor. Ridge
offered evidence that she performed the technical, everyday func-
tions of her position in a competent manner. Her performance
review showed that she was “clearly academically qualified to do
her job,” and that she “accurately completes most tasks required
of her.” The court decided that Ridge established her case well
enough to require that the employer show a legitimate, non-dis-
criminatory reason for the plaintiff’s dismissal. Ridge then had to
prove that the employer’s reasons were mere pretext. Ridge’s evi-
dence included:

(1) She had been asked if she could handle all the walking in the
library. 

(2) The head librarian indicated that she was going to “trade”
Ridge in for “two twenty-fivers.” 

(3) The head librarian made repeated comments about the age of
faculty, and their unwillingness to keep up.

(4) Ridge found an advertisement for another school system in her
mailbox. 

(5) The head librarian made comments about a teacher who had
retired, and the teacher was close in age to the plaintiff.

The court found these were stray comments and insufficient evi-
dence to show pretext.112

(3) 42 U.S.C. §1981 and §1981a

These civil rights statutes, which form part of the Civil Rights Act
of 1991, forbid racial discrimination in the making and enforce-
ment of private contracts. Here, Ridge made no allegation she was
discriminated against on the basis of her race. Consequently, the
plaintiff’s claim under 42 U.S.C. §1981 in Count 3 of the Amended
Complaint was meritless. Furthermore, 42 U.S.C. §1981a is wholly
dependent on other substantive Acts, such as the ADA and the
ADEA.113 Section 1981a merely expands on the remedies avail-
able under these other substantive acts. Because Ridge’s ADA and
ADEA claims failed, 42 U.S.C. §1981a also failed. 
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(4) Maine Human Rights Act (MHRA)

The MHRA is the state of Maine’s analog to the Americans with
Disabilities Act, and prohibits “discrimination in employment,
housing or access to public accommodations on account of race,
color, sex, physical or mental handicap.”114 Here the court found
it did not need to continuously distinguish between the two
statutes as to their scope and general intent because Maine courts
consistently look to federal law in interpreting state anti-discrimi-
nation statutes.

Q39 What should an employer do when an employee expresses
religious convictions in the workplace and others feel
harassed by that expression?

The law offers no clear resolution to this conflict. Such cases show a
chronic tension between competing interests—the rights of employees to
express their religious beliefs and yet be free from discrimination in the
workplace. Two recent commentators note that the courts have largely
ignored the “uniquely significant tension in religious harassment, treating
all types of harassment identically.”115 Recent Supreme Court decisions
expanding employer liability for sexual harassment may, therefore, have
significant implications for cases of religious harassment. What if a library
employee is telling coworkers that they are doing immoral things and need
God’s forgiveness? Under current workplace speech doctrines, a library
employer that restricts this type of speech is likely to be on solid ground.

CASE STUDY

EVANGELICAL CHRISTIAN FACTORY 
EMPLOYEE’S DISMISSAL UPHELD

The federal appellate court in the Fourth Circuit recently upheld
the dismissal of Charita Chalmers, an evangelical Christian fac-
tory employee, who wrote personal letters to coworkers, asserting
that they had done immoral things and needed to ask God for for-
giveness. Chalmers was fired, and sued for discrimination on the
basis of religious activity under 701(j) of Title VII of the Civil
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Rights Act of 1964, claiming that the company failed to “reason-
ably accommodate” her religion. The court said no accommoda-
tion was required because she had not informed the company of
the need for an accommodation. 
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Q1 Can Friends of the Library, foundations, and other library support
groups lobby by using the Internet?

Q2 Why does the government give tax breaks to 501(c)(3) organizations?

Q3 How do I know if my group is a 501(c)(3) organization?

Q4 What are the requirements to become a 501(c)(3) organization?

Q5 Do Friends and foundations automatically qualify for 501(c)(3) status if
they are organized for charitable purposes?

Q6 Can the library itself qualify as a 501(c)(3) organization?

Q7 What types of organizations may become 501(c)(3)s?

Q8 What types of restrictions are imposed on library support groups that are
organized as 501(c)(3)s?

Q9 Do nonprofit organizations have the same free speech rights as anyone
else, guaranteed by the First Amendment?

Q10 How is it that labor unions, civic leagues, and chambers of commerce
freely engage in lobbying for legislation?

Q11 What is a 501(c)(4) organization?

Q12 Can a Friends or foundation group organized as a 501(c)(3) ever con-
tribute to or work in a candidate’s political campaign?

Q13 Does this mean a Friends or foundation group that qualifies as a
501(c)(3) organization can do no lobbying?
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“Substantial Part” Test

“Expenditure” Test

Q14 What is the distinction between direct and grassroots lobbying?

Q15 Under the expenditure method, must I calculate how much we spend on
direct vs. grassroots lobbying?

Types of Lobbying Expenditures

Q16 How do the “substantial part” and the “expenditure” tests apply to lob-
bying on the Internet?

Q17 How is the IRS expected to measure Internet use for lobbying by tax-
exempt organizations in the future?

Q18 Do Friends and foundations usually choose the “substantial part” test or
the “expenditure” measure?

Q19 What are the penalties for lobbying activities that go beyond the substan-
tial part test?

Q20 Are the penalties the same for those that use the expenditure test?

Lobbying Amounts

Q21 How does the IRS regulate lobbying activities on the Web?

Q22 Would the development, maintenance, and use of websites be considered
lobbying expenditures?

Q23 Is there any guidance from past technologies that indicate how the IRS
might treat Internet use for lobbying?

Q24 What if our posting is merely information, and doesn’t urge anyone to
take a particular position?

Q25 Does the IRS restrict mass media communications?

Q26 Are all 501(c)(3) organizations treated alike in terms of restrictions?

Q27 What are private foundations?

Q28 Does the IRS treat private foundations differently from other charities?

Q29 Should we determine if our library foundation is considered a “private
foundation”?

Q30 Do we have to register as lobbyists?

Notes



This book concludes with a brief discussion of an emerging issue for
library supporters concerning the legal limits on lobbying by nonprofit

organizations such as Friends of the Library, foundations, library associa-
tions, and others. A fundamental change is occurring in the way nonprofit
organizations engage in grassroots activism, driven by the growth of the
Internet. The law governing these activities has been slow in expanding to
encompass these new techniques for advocacy. At present, library-support
nonprofit organizations that are eligible and wish to enjoy tax-exempt
status may choose between two sets of rules set forth by the Internal
Revenue Service under its regulations for exempt organizations authorized
by 26 U.S.C. §501(c)(3). The organizations described in §501(c)(3) are
commonly referred to under the general heading of “charitable organiza-
tions,” although other some other organizations are eligible as well.1

One rule the organization may choose is that no “substantial part” of
its activities can consist of lobbying. Alternatively, the organization can
choose to use an “expenditure test” using a sliding scale. Small charitable
organizations that are certified as 501(c)(3)s may spend up to 20 percent
of their expenditures on lobbying activities. With volunteers and inexpen-
sive technology at the helm, this amount can allow an organization to
have a far greater impact on lobbying than ever before. 

Q1 Can Friends of the Library, foundations, and other library
support groups lobby by using the Internet?

In essence, when a library support group qualifies and chooses to attain
tax-exempt status as a 501(c)(3) charitable organization, it sacrifices a
great deal of its freedom to lobby.We begin our analysis with an explana-
tion of the tax code. After a series of questions and answers that build a
foundation for the tax code’s restrictions on lobbying by charitable orga-
nizations (and it is not a total ban), we will explore its application to
Friends’ and others’ activities in cyberspace. 

There is one surprising conclusion: the IRS regulations state that “no
substantial part of the organization’s activities may be attempts to influ-
ence legislation.”2 Yet an organization may opt for an alternative “expen-
diture” measure. If properly filed, small charitable organizations may then
devote up to 20 percent of their expenditures to lobbying activities, a
remarkable amount in this era of inexpensive websites and listservs. 

Q2 Why does the government give tax breaks to 501(c)(3) 
organizations?
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The tax breaks are awarded on the basis that the organization confers a
public benefit—a benefit which society or a community may not itself
provide. In other words, those organizations which relieve the government
of obligations it would otherwise bear itself should not be taxed.3

Q3 How do I know if my group is a 501(c)(3) organization?

The treasurer of the group has this information. The group is a 501(c)(3)
if it applied to the Internal Revenue Service and received approval of tax-
exempt status from the IRS. The designation “501(c)(3)” refers to the
section of the Internal Revenue Code of 1986 that exempts qualifying
organizations from having to pay federal income tax. The most advanta-
geous benefit, however, is that donors may deduct contributions made to
the organization from their income, estate, and gift taxes.4

The IRS offers detailed instructions on how to achieve 501(c)(3) status
in its Publication 557, Tax Exempt Status for Your Organization.5

Q4 What are the requirements to become a 501(c)(3) 
organization?

There are four basic requirements for any such organization:

(1) It must be organized exclusively for charitable, religious, educa-
tional, scientific, or literary purposes. The statement of this
purpose may be “as broad as, or more specific than, the purposes
stated in section 501(c)(3).”6

(2) It must meet organizational and operational tests. 

A. The organizational test requires the use of several key pro-
visions in its articles of incorporation. First, the organiza-
tion may not “engage, otherwise than as an insubstantial
part of its activities, in activities which in themselves are not
in furtherance of one or more exempt purpose.”7 Second,
the articles of incorporation must mandate that the organi-
zational documents dedicate corporate assets to an exempt
purpose.8

B. The operational test states than an organization will be
regarded as “operated exclusively” for an exempt purpose if
it engages only in activities primarily intended to accomplish
the purpose specified in section 501(c)(3).9

(3) It must ensure that its net income is not used to make payments,
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other than reasonable compensation for goods and services, to
private shareholders or individuals.10

(4) No substantial part of the organi-
zation’s activities may be attempts
to influence legislation or partici-
pate in political campaigns.11 Al-
ternatively, an organization may
elect to apply an expenditure test.

Q5 Do Friends and foundations
automatically qualify for
501(c)(3) status if they are 
organized for charitable 
purposes?

No. These organizations must apply in
writing, using the appropriate forms,
directly to the Internal Revenue Service. The IRS’s Publication 557, Tax
Exempt Status for Your Organization, provides specific information on
the application process, filing requirements and disclosures, and descrip-
tions of qualifying organizations.12

Q6 Can the library itself qualify as a 501(c)(3) organization?

If it is a unit of local government, it is already exempt from federal income
tax under section 170 of the Internal Revenue Code.13 Under certain con-
ditions, however, an instrumentality of government may qualify as a
501(c)(3) if it is organized as a separate entity and does not enjoy govern-
mental powers. The question comes down to whether the library is a unit
of local government, an integral part of that unit, or an instrumentality of
local government.14

Q7 What types of organizations may become 501(c)(3)s? 

Essentially, charitable organizations may become 501(c)(3)s. The 501(c)(3)
text states:  

Corporations, and any community chest, fund, or foundation, organized

and operated exclusively for religious, charitable, scientific, testing for

public safety, literary, or educational purposes, or to foster national or

international amateur sports competition (but only if no part of its activ-

ities involve the provision of athletic facilities or equipment), or for the
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Requirements of a 501(c)(3)
Organization 

• It must show charitable
purpose (or equivalent).

• It must meet organizational
and operational tests.

• It may not make payments
to private individuals
beyond reasonable costs for
goods or services.

• It must follow IRS restric-
tions on lobbying.



prevention of cruelty to children or animals, no part of the net earnings of

which inures to the benefit of any private shareholder or individual, no

substantial part of the activities of which is carrying on propaganda, or

otherwise attempting, to influence legislation (except as otherwise pro-

vided in subsection (h)), and which does not participate in, or intervene in

(including the publishing or distributing of statements), any political cam-

paign on behalf of (or in opposition to) any candidate for public office.15

Q8 What types of restrictions are imposed on library support
groups that are organized as 501(c)(3)s?

The IRS limits “attempts to influence legislation,” including contacting or
urging the public to contact members of a legislative body for the purpose
of proposing, supporting, or opposing legislation. “Legislation” includes
federal, state, and local government actions, as well as public action in-
volving initiatives, constitutional amendments, city charter amendments,
and the like. 

The IRS defines “attempts to influence legislation” as any attempt to
influence any legislation through an effort to affect the opinions of the
general public or any segment thereof (grassroots lobbying), and any
attempt to influence any legislation through communication with any
member or employee of a legislative body or with any government official
or employee who may participate in the formulation of legislation (direct
lobbying).

Notably, the following activities are not restricted:

Making available the results of nonpartisan analysis, study, or re-
search examining and discussing broad social, economic, and similar
problems 

Providing technical advice or assistance (where the advice would oth-
erwise constitute the influencing of legislation) to a governmental
body or to a committee or other subdivision thereof in response to
a written request by that body or subdivision 

Appearing before, or communicating with, any legislative body about
a possible decision of that body that might affect the existence of
the organization, its powers and duties, its tax-exempt status, or the
deduction of contributions to the organization 

Communicating with a government official or employee, other than:

A communication with a member or employee of a legislative body
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(when the communication would otherwise constitute the influenc-
ing of legislation), or

A communication with the principal purpose of influencing legislation

Communications between an organization and its bona fide members
about legislation or proposed legislation of direct interest to the
organization and the members, unless these communications
directly encourage the members to attempt to influence legislation
or directly encourage the members to urge nonmembers to attempt
to influence legislation16

Q9 Do nonprofit charitable organizations have the same free
speech rights as anyone else, guaranteed by the First
Amendment?

They do if they choose not to file for tax-exempt status. But if they do, the
federal government may limit their lobbying activities. The U.S. Supreme
Court has twice upheld the Treasury Department’s regulations on lobby-
ing, despite challenges under the First Amendment.17

The IRS Restricts Lobbying and 
Political Campaigning 

by 501(c)(3) Organizations 

Political campaign activities—none allowed 

Lobbying—measured as: 

(a) A “substantial part” of the organization’s activities

or

(b) Expenditure test—not more than 20 percent of the
organization’s expenditures for organizations with
budgets less than $500,000, including:

(i) Direct lobbying 

and

(ii) Grassroots lobbying—further restricted to no
more than 25 percent of the total lobbying
budget (i.e., 5 percent of the total budget)



Q10 How is it that labor unions, civic leagues, and chambers 
of commerce freely engage in lobbying for legislation?

The Internal Revenue Code assigns such organizations 501(c)(4) status,
which allows a nonprofit organization that doesn’t fit the 501(c)(3) re-
quirements to be tax-exempt and lobby for legislation that affects the
organization’s ability to accomplish its exempt purpose.18

Q11 What is a 501(c)(4) organization?

The 501(c)(4) designation is for nonprofit civic organizations and local
associations of employees (unions). They are allowed greater latitude in
political activities than are 501(c)(3)s. Their direct tax liabilities are virtu-
ally the same as those for 501(c)(3)s, but the crucial difference is that only
501(c)(3)s can receive donations (either material or monetary) and prov-
ide the donor with a tax-deductible receipt for their tax records. Many
groups set up both a 501(c)(3) and a 501(c)(4) in order to take advantage
of the benefits of each type of designation.19

Q12 Can a Friends or foundation group organized as a 
501(c)(3) ever contribute to or work in a candidate’s 
political campaign?

No. Any participation or intervention in a candidate’s campaign for polit-
ical office will disqualify the organization for 501(c)(3) status. Such par-
ticipation includes the publishing or distribution of statements on behalf
of or in opposition to a candidate. Certain voter education activities may
be conducted in a nonpartisan manner, but if the organization is unsure of
whether the activity is acceptable, the IRS recommends that the group
request a letter ruling from the IRS.

Q13 Does this mean a Friends or foundation group that qualifies
as a 501(c)(3) organization can do no lobbying?

Not at all. Charitable organizations may not engage in any political cam-
paign activities, but may engage in a limited amount of activities attempt-
ing to influence legislation.20 The organization has a choice to make, one
that is especially important if it intends to use the Internet for lobbying
purposes. The default choice is the “substantial part” test. Of potentially
greater use to volunteer organizations that wish to use the Internet to
lobby is the “expenditure test.” In order to choose the expenditure test, an
organization must file Form 5768,21 with a postmark within the first tax
year to which it applies.
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“Substantial Part” Test 

If an organization does not file for the “expenditure” method, the IRS will
look to make sure “no substantial part of [the organization’s] activities
[constitutes] carrying on propaganda, or otherwise attempting to influ-
ence legislation.”22 The IRS looks at the totality of the circumstances, not
just financial indicators.23

The term “substantial part” has never been explicitly defined by the
IRS or in the code.24 Courts have found the test difficult to apply, and use
a balancing test. The U.S. Court of Claims wrote in 1974: 

The political efforts of an organization must be balanced in the context

of the objectives and circumstances of the organization to determine

whether a substantial part of its activities is to influence, or is an attempt

to influence, legislation. A percentage test to determine whether the activ-

ities are substantial is not appropriate. Such a test obscures the complex-

ity of balancing the organization’s activities in relation to its objectives

and circumstances in the context of the totality of the organization.25

The balancing test takes into consideration all the activities of the organi-
zation and examines its attempts to influence legislation in light of several
factors, including the percentage of the organization’s budget (or em-
ployee time) spent on lobbying; the continuous or intermittent nature of
the organization’s legislative involvement; the nature of the organization
and its aims; and, realistically, the controversial nature of the organiza-
tion’s position and its visibility.26

The ambiguity of this provision led Congress to provide an alternative
for organizations that desire clearer guidelines, and devised the “expendi-
ture” test.

“Expenditure” Test

The second method is the “expenditure” method, provided for in section
501(h) of the code. A formula is calculated on a percentage of expendi-
tures that may be spent on lobbying activities.27 The sole inquiry is into
expenditure amounts. Organizations with annual expenditures under
$500,000 can devote up to 20 percent of their exempt-purpose expenditures
to lobbying. The IRS looks at two categories to determine the calculation,
direct and grassroots lobbying.

Q14 What is the distinction between direct and grassroots lobbying?
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Direct lobbying is a direct attempt to influence legislation by communi-
cating directly with the legislative body. It also includes expenditures for
referendums and other ballot measures. 

Grassroots lobbying is an attempt to affect the opinions of an organi-
zation’s members or of the general public, with the intent of urging them
to influence legislation. For example, if a Friends organization communi-
cates with its members on legislation of direct interest to the Friends
group, this is not lobbying, but if it urges its members to contact a leg-
islative body, that is considered grassroots lobbying.

Q15 Under the expenditure method, must I calculate how 
much we spend on direct vs. grassroots lobbying?

Yes. The total of all direct and grassroots expenditures must not exceed 20
percent of all expenditures of the group’s operating budget. From that
base point, the organization determines for a given tax year the total
amount it can spend on all lobbying activities, known as its “lobbying
nontaxable amount.” 

Types of Lobbying Expenditures

Lobbying expenditures. This is the umbrella category that includes any
expenditures made, direct or grassroots, for the purpose of attempting to
influence legislation.

Direct expenditures. Direct lobbying is as it sounds—it is directed to
anyone who has the authority to formulate or enact legislation.28 It refers
to communications that address specific legislation (either by name or
general idea) and reflect a view on that legislation.29

Grassroots expenditures. Grassroots lobbying is an attempt to influ-
ence legislation by trying to affect the opinions of the general public or any
segment thereof. It refers to communications that discuss specific legisla-
tion or encourage recipients to take action, such as contacting their elected
representatives.30 The restriction on grassroots lobbying expenditures is
especially strict: no more than one-quarter of the total lobbying expen-
ditures may be used for grassroots lobbying. That is, the “grassroots 
nontaxable amount” cannot exceed 25 percent of the lobbying nontaxable
amount (or 5 percent of the total budget).

Q16 How do the “substantial part” and the “expenditure” 
tests apply to lobbying on the Internet?
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This is a cutting-edge question, and one that is not yet determined. The costs
are generally minimal for an organization to post information on the
Internet, creating a real disparity in how the activity would be treated under
the two tests. Commentator Pamela O’Kane Foster poses this hypothetical:

Suppose an organization with an annual budget of $100,000 posts a

statement regarding pending legislation on the Web, urging readers to

call their representatives to vote a particular way. Suppose the cost of this

posting is $1,000, including staff time to type it into a readable format

and to submit it to the organization’s Internet provider. Suppose further

that the Web site on which this call to action is posted is visited by thou-

sands of people, and the response in the legislators’ offices is significant.

Phone calls, letters, and e-mails come in regularly, asking legislators to

vote as suggested in the posting. Under the expenditure test, the amount

spent is only five percent of the annual allowable expenditures for an

organization with a budget that size. Even considering this to be grass-

roots lobbying, as it would be, the expenditures are well under the

threshold, representing only twenty percent of the allowable grassroots

expenditure. [Note that grassroots expenditures in this case could reach

as high as $5,000.] There would not seem to be any problem, and the IRS

would not question the expenditures. 

The substantial part test, however, paints a different picture. Under

this test, the IRS looks at the other activities of the organization and

could conceivably consider the impact of the lobbying. Although the

organization might not lose its exemption for this one instance, it could

be at risk. Under the expenditure test, on the other hand, the organiza-

tion could engage in five times this amount and still remain safely within

allowable limits.31

Q17 How is the IRS expected to measure Internet use for lobbying
by tax-exempt organizations in the future? 

As this book went to press, the IRS was examining the application of the
Internal Revenue Code to the use of the Internet by tax-exempt organiza-
tions, not only for lobbying, but also for charitable solicitation, advertising,
and other business activities. The questions posed by the IRS for public
comment should be an indication of its future regulations. The questions
(paraphrased here) include: (1) What facts are important in determining
whether information on a website about candidates constitutes intervention
in a political campaign? (2) Is a hyperlink on a website to an organization

FRIENDS, THE INTERNET, AND LOBBYING 331



that engages in political campaigns prohibited? What facts are relevant in
determining whether the link constitutes a political campaign intervention?
(3) For charitable organizations that have not made the election under
501(h), what facts are relevant in determining whether lobbying and com-
munications on the Internet are a substantial part of the organization’s
activities? Should the location of the communication or the number of hits
be relevant? What facts are relevant in determining whether a listserv is a
grassroots communication?32

Q18 Do Friends and foundations usually choose the “substantial
part” test or the “expenditure” measure? 

While that figure has not been calculated, as of 1995, only about one per-
cent of all eligible charities elected the expenditure test, mainly because it is
seen as too new and too rigid.33 Many organizations say they feel it would
be a disadvantage to lose the chance to argue that their level of lobbying
activity is insubstantial, or else they fear an increased risk of audit under
the expenditure test. Also, the “substantial part” test is the default option.

Q19 What are the penalties for lobbying activities that go beyond
the substantial part test?

The penalty for lobbying activities deemed substantial is the loss of tax
exemption. The punishment is absolute and can be imposed after only one
year of substantial lobbying expenditures.34

Q20 Are the penalties the same for those that use the expenditure
test?

No. Under the expenditure test, there is an intermediate level of penalty—
an excise tax of 25 percent of the excess lobbying expenditures. If a Friends
group elects the expenditures test, it will keep its tax-exempt status unless
it normally makes lobbying expenditures that are more than 150 percent
of the lobbying nontaxable amount for the organization for each tax year.
Similarly, it will keep its status unless it normally makes grassroots expen-
ditures greater than 150 percent of the grassroots nontaxable amount for
the organization for each tax year. Only when the lobbying expenditures
exceed these limits for four consecutive years, will the organization lose its
tax exemption.35
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Lobbying Amounts

The lobbying amount for any organization is measured on a sliding scale: 

(1) 20 percent of the exempt-purpose expenditures if the exempt-
purpose expenditures are not over $500,000

(2) $100,000 plus 15 percent of the excess of the exempt-purpose
expenditures over $500,000 if the exempt-purpose expenditures
are over $500,000 but not over $1,000,000

(3) $175,000 plus 10 percent of the excess of the exempt-purpose
expenditures over $1,000,000 if the exempt-purpose expenditures
are over $1,000,000 but not over $1,500,000, or

(4) $225,000 plus 5 percent of the excess of the exempt-purpose
expenditures over $1,5000,000 if the exempt-purpose expenditures
are over $1,500,000

In no event is spending on lobbying to exceed $1,000,000.
Under these rules, for example, a group with a budget of $25,000

could spend 20 percent of it for lobbying, of which 25 percent (i.e., 5
percent of the total budget) could be used for grassroots lobbying.

Q21 How does the IRS regulate lobbying activities on the Web?

It is difficult for the IRS to regulate lobbying activities on the Web using
either test. Remember that the level of expenditure is still a significant part
of the substantial part test. The IRS reporting requirements center on
Form 990, the tax-exempt organization’s annual tax-return form. This
form does not show whether or not activities are charitable. 

O’Kane Foster notes that Congress’s use of the IRS to monitor tax-
exempt organizations is an ill-chosen decision, since the IRS is not
equipped to monitor anything from a vantage point other than an expen-
diture-based one.36

Q22 Would the development, maintenance, and use of websites be
considered lobbying expenditures?

Under the current tests, it would seem the development of websites could
not be considered a lobbying expenditure, unless the stated purpose is to
engage in grassroots lobbying.37 As long as the predominant use of the site
is not lobbying, the maintenance of the site would not be considered
exclusively a lobbying expenditure.

Specifically, under the 501(h) expenditure test, the code provides for
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the allocation of expenditures that are for multiple purposes under the
three types of expenditures—non-lobbying, direct lobbying, and grass-
roots lobbying. Allocable expenses generally include the salaries of
employees who spend some of their time on lobbying activities, overhead
costs, and costs of newsletters.38

Q23 Is there any guidance from past technologies that indicate
how the IRS might treat Internet use for lobbying?

O’Kane Foster suggests the analogy of telephone costs. The installation of
a phone system and the maintenance of that system (including repairs,
general phone company charges, and the like) would not be thought of as
lobbying expenditures.39 But if an organization uses its telephones for
little else besides calling members of the public and urging them to contact
their representatives, then the phone costs would likely be considered lob-
bying expenditures.40

Q24 What if our posting is merely information, and doesn’t urge
anyone to take a particular position?

Merely posting information on the Web should not change the character
of information that is not considered lobbying in the first place. 

Q25 Does the IRS restrict mass media communications?

Yes. Any paid advertisement appearing in the “mass media” is presumed to
be a “grassroots lobbying communication” if it appears within two weeks
before a vote by a legislative body on a highly publicized piece of legisla-
tion, reflects a view on that legislation, and encourages the public to com-
municate with legislators.41 Note that this refers to paid advertisements.

Q26 Are all 501(c)(3) organizations treated alike in terms 
of restrictions?

No. 501(c)(3) organizations are divided into public charities and private
foundations. Only public charities can have contributions deductible
under the tax code.42

Q27 What are private foundations?

A private foundation is a nongovernmental, nonprofit organization with
funds (usually from a single source, such as an individual, family, or cor-
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poration) and program managed by its own trustees or directors. Private
foundations are charitable organizations formed to distribute funds to
further their own goals. They are established to maintain or aid social,
educational, religious, or other charitable activities serving the public
welfare, primarily through the making of grants.43 The congressional pre-
sumption is that any 501(c)(3) is a private foundation, with the exception
of organizations which have broad public support or actively function in
a supporting relationship to such an organization. In order to overcome
the private foundation presumption, the organization must show it meets
the description of broad public support.

Q28 Does the IRS treat private foundations differently from other
charities?

Yes. Private foundations are even more restricted. In response to a per-
ceived threat of undue influence by wealthy contributors to private foun-
dations, Congress enacted further restrictions on them.44 Foundations are
prohibited from providing any funding at all for lobbying activities. They
must also distribute a percentage of their assets each year.45 Note that using
the word “Foundation” in an organization’s name has little bearing on
whether or not the IRS will treat the organization as a private foundation.

The Internal Revenue Code imposes two levels of excise taxes on a
foundation—and on its managers who knowingly authorize a restricted
expenditure for any lobbying activities engaged in by either the foundation
or its grant recipients, whether or not it is necessary for the organization’s
exempt purpose. There are three very narrow exceptions to this:

(1) Providing “technical advice or assistance . . . in response to a
written request by [a governmental] body”

(2) Lobbying about a possible legislative decision that “might affect
the existence of the private foundation, its powers and duties, its
tax-exempt status, or the deduction of contributions to such foun-
dation” (commonly called the “self-defense” exception)

(3) “Nonpartisan analysis, study, or research”46

Q29 Should we determine if our library foundation is considered 
a “private foundation”?

It is important that you determine if your organization is a private foun-
dation. Most organizations exempt from income tax (as organizations
described in section 501(c)(3)) are presumed to be private foundations
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unless they notify the Internal Revenue Service within a specified period of
time that they are not. This notice requirement applies to most section
501(c)(3) organizations regardless of when they were formed.47

Q30 Do we have to register as lobbyists?

This is unlikely. Look to state lobbying laws to answer that. In New York,
for example, a lobbyist is defined as a person or organization employed or
designated by another who attempts to influence pending legislation and
who expends or receives more than $2,000 in a calendar year for that
purpose. If a library pays a volunteer’s expenses to a library legislative day,
it may be time to look at your state law to see if registration with the state
as a lobbyist is necessary.48
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